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Repairs and Rent Increases 


At a housing conference arranged by the Royal Society 
of Health in London on 11th January on the subject of the 
repair of controlled houses, all speakers agreed that the 
financial inducements to landlords to carry out improve- 
ments, contained in the Housing Repairs and Rents Act, 1954, 
had proved insufficient. Many of the speakers were chief 
sanitary inspectors, than whom none have greater experience 
on this subject. One of them stated that the Act had 
completely failed in its object. It was particularly unfair to 
owners who had maintained their properties in good repair 
for a number of years. He hoped it would be overhauled and 
something much simpler laid down to enable owners to put 
their houses into repair. Another said that repair and rescue 
on a voluntary basis had failed. The owners had no more 
capital to put into the industry of owning houses for letting, 
and if they were a company which was on the market the 
Stock Exchange would be ready for a takeover.: The only 
way to get any new capital into the industry was to put in 
the money of the local authorities and the Government. 
According to other speakers, the so-called “ Operation 
Rescue ’’ had failed. In Manchester, on the basis of existing 
legislation, it would be forty-seven years before the unfit 
houses—one-third of all the houses there—were eradicated. 
Up to 31st March, 1955, in England and Wales, according 
to the Chief Inspector of the London County Council public 
health department, 18,486 certificates of disrepair were 
granted, but in only 2,763 instances were houses brought up 
to the standard to qualify for increases of rent. The effect of 
such a trend, if it continued, would be to make unfit houses 
more unfit. Our legislators must therefore make up their 
minds to speed up rehousing in new houses, and at the same 
time consider what further measures are possible to assist 
owners to repair their properties. 


Take Over Bids and the Companies Act, 1948 


“ed his recent talk in the Third Programme of the B.B.C. 

“Company Directors and Take Over Bids”’ (the Listener, 
5th January), Professor L. C. B. Gower brilliantly succeeded 
in making the technique and legal implications of a new 
development in company practice intelligible to the public, 
both lay and instructed. The lessons which he drew from an 
analysis of the different devices employed were that the 
principle that directors stand in a fiduciary relationship to 
the company has itself suffered some eclipse, and if 
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shareholders are to be adequately protected the directors must 
be deemed to owe duties to them. To some extent, he said, 
the Act recognises this, but its recognition falls far short of 
that afforded by the American courts. He recommended 
that ‘‘ at the very least, all payments which can properly 
be regarded wholly or partly as compensation for loss of 
office should require ratification by the shareholders in general 
meeting. And similar ratification should be needed both for 
the grant of any service agreement to a director and for 
payment of damages for its breach. Further, some effective 
restraint should surely be placed on the extent to which the 
existing management, and perhaps the bidder, too, can 
prepare for and wage a proxy fight at the shareholders’ 
expense.’’ Professor Gower made out a strong case for 
increasing the shareholders’ control over the directors, 
although he admitted that the type of bid which consists of 
an offer of compensation for loss of office in consideration of 
the board recommending the shareholders to accept the offer 
is rare in this country in the case of public companies. By 
implication it would seem that Professor Gower thinks that 
it is not so rare in the case of private companies, and he 
certainly expressed the view that the proxy war at the 
expense of shareholders exists in England, though in a more 
restrained and gentlemanly fashion than in the U.S.A. He 
somewhat cautiously submitted that it might be necessary 
to effect these reforms when we next revise the Companies 
Act. Recent events have shown that the practice of the 
take over bid is more likely to have bad than good results, 
and before the conventional time has elapsed before the next 
revision of the Companies Act much mischief may have 
been done. 


Domestic Tribunals 


Str OLIVER FRANKS, as chairman of the Committee on 
Administrative Tribunals and Inquiries, wrote in a letter to 
The Times of 12th January that the Committee had decided 
that the following matters do not lie within the scope of the 
inquiry: (1) tribunals and_ similar bodies exercising 
“domestic jurisdiction,”’ e.g., as in the legal and medical 
professions; (2) cases of which the essential feature is the 
employer-employee relation, e.g., wage arbitration bodies 
and matters of public service discipline (but tribunals 
connected with the national insurance and industrial injuries 
scheme are not excluded); (3) informal methods of resolving 
differences between the individual and the administration, 
e.g., by correspondence, telephone or interview; (4) tribunals 
of inquiry, such as the Lynskey Tribunal, whether or not 
these make recommendations. It was clear, he added, 
that the main administrative tribunals were all within the 
terms of reference, for example: agricultural land tribunals, 
the Lands Tribunal, local valuation courts, the general and 
special commissioners of income tax, national insurance 
local tribunals, the National Insurance Commissioner, local 
appeal tribunals and medical appeal tribunals under the 
National Insurance (Industrial Injuries) Act, the Industrial 
Injuries Commissioner, pensions appeal tribunals, medical 
practices committees, the National Health Service Tribunal, 
military service (hardship) committees, conscientious objectors 
tribunals and rent tribunals. 


Chancel Repairs 


In view of the number of inquiries reaching the Tithe 
Redemption Commission on the subject of chancel repairs, 
as affected by the provisions of the Tithe Act, 1936, the 
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Commission have prepared a memorandum for the guidance 
of those likely to be concerned in this matter. It explains 
what is the “record of ascertainments’”’ (Tithe Act, 1936, 
Sched. VII, Pt. I) and fully deals with the meanings of the 
different entries in the record. Other subject headings— 
“ Identification on tithe map,”’ “‘ 
“Tdentification by modern maps,”’ “ Individual liability,” 
“Chancels in Wales and Monmouth,”’ “‘ Where liability has 
ceased,”’ ‘‘ Other sources of liability,’’ “‘ Documents’’ and 
“The law relating to chancel repairs ’’—sufficiently indicate 
the scope of the leaflet. The Commission are at all times 
prepared to advise enquirers, orally or by letter, as to the 
documents to which reference may need to be made for the 
identification of lands, but they cannot in any circumstances 
give advice on particular questions of liability. No charge is 
made for personal inspection of any such document in the 
Commission’s custody, but prior notice is desirable in order 
to avoid delay. 


Bankruptcy General Report 


PUBLICATION by the Board of Trade of General Annual 
Reports on matters within the Bankruptcy and Deeds of 
Arrangement Acts was discontinued early in the war, the last 
annual report, which related to the year 1938, having been 
issued in April, 1940. To facilitate the work of the committee 
(under the chairmanship of His Honour Judge BLAGDEN) 
recently appointed to consider what amendments are desirable 
in those Acts, the Board of Trade have just published a report 
(Bankruptcy General Report by the Board of Trade for the 
years 1939-53, H.M. Stationery Office (1s. 3d.)). It is 
thought that the information in the report may be of 
assistance to trade and professional organisations and to 
individuals who may desire to present their views and 
suggestions to the committee. The report includes tables 
showing the extent of the war-time decrease (by comparison 
with the year 1938) and of the post-war increase in bank- 
ruptcies and deeds of arrangement. It also includes tables 
giving, in respect of each year, statistics relating to trusteeships 
held by official receivers and non-official trustees ; orders 
of discharge ; 
trades and occupations. It is of interest that the number 
of receiving orders and administration orders, which was 
3,105 in 1938, went down to 207 in 1945 and rose again to 
2,222 in 1953. It is expected that the General Annual Report 
for 1954 will be published early this year. 


Strikes and Bills of Lading 


A COMMENT by the Legal Correspondent of the Financial 
Times in its issue of 3rd January on the recent reversal by 
the Court of Appeal (p. 53, post) of McNatr, J.’s decision in 
G. H. Renton & Co., Ltd. v. Palmyra Trading Corporation of 
Panama [1955] 3 W.L.R. 535; 99 Sor. J. 762, throws a 
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prosecutions, and failures in the principal | 


sidelight on the practical effects of the decisions both in the | 


court below and in the Court of Appeal. Mr. Justice McNair, 
it will be remembered, decided that the discharge of cargoes 
from the ship Caspiana at Hamburg and failure to discharge 
at London or Hull as agreed as a result of strikes at the 
English ports was a breach of contract, and that the exception 


permitting discharge at other ports in case of strikes was | 


inconsistent with and repugnant to the main object of the 
contract. The Court of Appeal held that the strike clause 
was not repugnant, but was merely a matter of bargaining. 
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As the article states, leave has been given to appeal to the 
House of Lords, and therefore no comment on the legal 
aspect of the case would be proper, nor was it made in the 
article except to state that the trial judge’s decision as 
to the repugnancy of the clause ‘“‘ created something like 
consternation in shipping circles.’’ Following the decision 
in the Court of Appeal, according to the Financial Times 
of 24th December, 1955, many of the principal shipping 
companies announced their intention of withdrawing a clause 
in their bills of lading which they had introduced following the 
decision in the court of first instance. The article continues : 
“While the shipping lines considered that the clause relieved 
them of liability for the on-carriage of goods after a ship 
had been strike-diverted, many of the banks took the view 
that a bill of lading with this clause attached was not good 
delivery against letters of credit under a c.i.f. contract. 
‘Shippers, therefore,’ said the London Chamber of Commerce 
in a statement on the subject, ‘found themselves in an 
impossible position: shipowners refused to give them a bill 
of lading without the ‘‘ Caspiana’’ clause, and with the 
clause the banks refused to give them their money without 
an indemnity. If an indemnity is given, buyers on the other 
side can refuse the goods if the market goes against them or, 
for any other reason, they do not wish to take them.’ ”’ 


Life Lush for Lawyers ? 


Punch, in its issue of 11th January, guyed an article which 
appeared in the Sunday Express of 18th December, 1955, 
under the large block-letter headline, ‘‘Is Life Too Lush 
for the Lawyers?’ The dose of truth which Punch used 
was precisely the medicine which was needed, and _ it 
humorously and ably dealt with the subject of incomes at the 
bar. The statements in the Sunday Express as regards both 
the bar and solicitors were quite fantastic. ‘‘ The fact is,”’ 
wrote the author, ‘‘ that on investigation the legal profession 
reveals a startling picture of log-rolling, favouritism, price 
fixing, manceuvre and restrictive practices.’’ He omitted 
to give any account of the nature of the investigation which 
led to these sweeping charges. By an oversight, also, he 
omitted to give particulars of them, except as to price- 
fixing, for which particulars are unnecessary, as every 
well-informed person is aware that solicitors’ remuneration 
is fixed under statute and has risen by only 50 per cent. 
since 1882. Other observations were : (1) The solicitor is the 
barrister’s so-called poor relation ; (2) “plenty of them harvest 
five-figure incomes”’; (3) the public are not represented 
on The Law Society; (4) The Law Society have a 
vested interest in preventing price-undercutting. “Its 
whole authority is thrown against the principles of free 
competition. It deadens enterprise and stifles initiative.”’ 
A possible reason, the writer stated, why members of 
every party are not ‘shouting for the reform of the legal 
profession ’’ is that there are ninety barristers and eighteen 
solicitors, (sic) in the House of Commons. The implied 
tribute to the ability of this small minority to sway the Mother 
of Parliaments is gratifying to our self-esteem, but its good 
effect is nullified by the writer’s concluding recommendation 
that the case of the legal profession should be referred to the 
Monopolies Commission. One of the minor defects in his 
researches and investigations appears to have been his failure 
to discover that such an inquiry would not be within the scope 
of the Commission’s functions. It is good to remember, 
however, that there is a Press Council to deal with the more 
offensive kinds of “‘ lush’’ journalism, 
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On Buying a House 


A LEAFLET is being published by the Incorporated Society 
of Auctioneers and Landed Property Agents, entitled, ‘“‘ On 
Buying a House.’’ Although it takes the place of a leaflet on 
the same subject which that society published some months 
ago, it is an entirely new publication both in its format and 
in the arrangement of its contents. The aim of the leaflet is 
to meet a need for a brief and simple outline of the main 
steps to be taken in the important transaction of buying a 
house, and one which, at the same time, gives the intending 
buyer some disinterested advice as to how to safeguard his 
interests and to buy to best advantage. To the extent that it 
achieves this aim, the publication should serve a useful 
purpose in affording guidance to those members of the general 
public who are thinking of buying a house—especially those 
who are thinking of doing so for the first time. The advice it 
contains as to consulting a qualified estate agent and as to 
survey and valuation is excellent. We particularly commend 
the advice not to make an offer until arrangements have been 
made to meet the outlay involved. The list of the purchaser’s 
solicitor’s duties, as set out in the leaflet, is formidable, and 
merits study by those who like to say that solicitors’ costs 
are unnecessary or excessive. The leaflet is obtainable from 
the offices of members of the Incorporated Society of 
Auctioneers and Landed Property Agents in the various 
localities and also from the society’s headquarters at 
34 Queen’s Gate, London, S.W.7. 


Builders and the Monopolies Commission 


A MEMORANDUM has been sent to the President of the 
Board of Trade by Building Industry Distributors, which 
has about 1,500 members, with the support of the Distributors 
of Builders’ Supplies Joint Council. The association ask 
that an impartial judicial tribunal, presided over by a High 
Court judge, should be formed pursuant to the recommenda- 
tion of the Monopolies Commission as to a tribunal to review 
certain trade practices. It suggests that the tribunal should 
pass judgment only when a complaint has been made and 
proved before it, with the Board of Trade acting as prosecutor ; 
that no evidence not disclosed to the ‘‘ accused ’’ industry 
should be permissible; and that there should be provision 
for appeal. The memorandum also states that the 
future function of the Monopolies Commission should be 
fact-finding. 





The ANNUAL INDEX and LIST OF STATUTES 
to vol. 99 is enclosed with this issue. The 
publishers are now able to accept the 1955 issues 
for binding in the standard cloth cases (green or 
brown) at a cost of 27s. 3d. or in half calf at a cost 
of 42s. 3d., inclusive of return postage. 
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parts (Nos. 1 to 53 and Index) should be sent, 
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ELECTION FOR TRIAL BY JURY AND COMMITTAL FOR SENTENCE 


THE considerations which should guide a solicitor in advising 
whether his client should be tried summarily or on indictment 
were mentioned at 99 Sot. J. 667. It is proposed in this article 
to review in more detail the law relating to a defendant’s 
right to trial by jury and to discuss also his liability to be 
committed for sentence. 

Trial by jury 

A child, i.e., one who has not attained the age of fourteen, 
can neither elect for trial by jury nor be committed for trial 
for any offence (save homicide), unless charged jointly with 
a person who has attained that age (Magistrates’ Courts 
Act, 1952, s. 21). Nor can a child be committed for sentence 
save under the Vagrancy Act, 1824 (an event never likely to 
happen). 

A young person, i.e., one who has attained the age of 
fourteen but is under seventeen, has, by virtue of the 
Magistrates’ Courts Act, 1952, ss. 20 and 25, much the same 
rights of election as an adult and can also be tried by the 
juvenile court for any indictable offence save homicide. 
He cannot be committed for sentence save (a) under the 
Vagrancy Act, 1824, or (b) if he has attained the age of 
sixteen on the day of his conviction by the magistrates, 
with a view to Borstal training (see p. 42, post). 

Sections 18, 19 and 25 of the Magistrates’ Courts Act, 
1952, regulate the rights of claiming trial by jury by a person 
who has attained the age of seventeen. A person is deemed 
to attain an age on the day immediately preceding the 
anniversary of his birthday (Halsbury, 2nd ed., vol. 32, p. 148), 
unless a statute provides to the contrary as do the Family 
Allowances Act, 1945, s. 21 (8), the National Insurance Act, 
1946, s. 78 (4) (c), and the National Insurance (Industrial 
Injuries) Act, 1946, s. 88 (5) (d). 

The right of election—or, to be strict, it may be the right 
to consent to summary trial—is conferred by ss. 19 and 25 
of the Magistrates’ Courts Act, and the two sections are 
separate, the form of words to be used by the magistrates’ 
clerk being different (see Stone’s Justices’ Manual, 87th ed., 
pp. 2547-8). The practical effect, so far as the defendant’s 
wish to elect to be tried summarily or by jury is concerned, 
is more or less the same, however; the differences between 
the two sections, such as they are, are mentioned below. 


Consent to summary trial under s. 19 


3y s. 19 a defendant charged with an offence mentioned in 
Sched. I to the Magistrates’ Courts Act may consent to be tried 
summarily for that offence, provided the magistrates and the 
prosecutor (where his consent is necessary : see 99 SOL. J. 668). 
agree. The defendant must be present to give his con- 
sent and must be informed of his right to be tried by jury ; 
semble, his solicitor can consent in his presence on his behalf 
(cf. R. v. Salisbury and Amesbury Justices; ex parte 
Greatbatch [1954] 2 Q.B. 142; 98 Sor. J. 392). If more than 
one person is charged, it is submitted that the magistrates 
should not, after obtaining from the first his consent, then take 
his plea but defer taking any pleas until all the defendants 
have consented to summary trial; otherwise, one may have 
to be sent for trial while the others are dealt with by the 
magistrates, which means that different benches will pass 
sentence for a joint offence, a practice declared to be 
undesirable in R. v. Payne [1950] 1 All E.R. 102; 94 Sor. J. 
116. Section 24 precludes magistrates from committing for 
trial once they have themselves begun to try a case under 


s. 19 summarily and taking a plea would, it is submitted, 
be beginning to try it (see 99 Sot. J. 668). Where a corporation 
is charged with an offence mentioned in Sched. I, a repre- 
sentative, as defined by the Criminal Justice Act, 1925, 
s. 33 (6), may appear for it and consent to summary trial 
and, if the corporation is charged jointly with another person, 
both must consent to be tried summarily; otherwise the 
magistrates must commit them both for trial, assuming the 
evidence warrants it (Magistrates’ Courts Act, Sched. II). 
If no representative appears for the corporation, no consent 
to its summary trial is necessary (7bid.). The consent of a 
natural person must be obtained in all cases, however, and 
magistrates should not try summarily an_ unrepresented 
defendant charged with a Sched. I offence unless it is clear 
that he has consented; if his intelligence is insufficient to 
understand what he is being told about trial by the magistrates, 
they should send him for trial on indictment. 


What are Sched. I offences ? 


The procedure under s. 19 applies only to offences mentioned 
in Sched. I and not to any other offences committed by a 
person who has attained the age of seventeen. The offences 
in Sched. I include most forms of larceny (including larceny 
of mail), receiving, false pretences, embezzlement, fraudulent 
conversion where the value of the money or property concerned 
is {20 or less, unlawful wounding, assault occasioning actual 
bodily harm, attempted suicide, publishing obscene pictures 
and books, indecent assault on a girl or boy under sixteen, 
offences under the Perjury Act, 1911, s. 5, in relation to 
statements in statutory declarations, certain offences under 
the Forgery Act, 1913, s. 2 (2) (a) and s. 7 (a) where the value 
of the property concerned is {20 or less, offences under the 
Stamp Duties Management Act, 1891, s. 13, including offences 
under that section in relation to national insurance stamps 
(see the National Insurance and Industrial Injuries (Stamps) 
Regulations, 1948), obtaining credit by fraud, malicious 
damage to trees, crops and shrubs (including setting them on 
fire) and malicious damage exceeding £5 (under the Malicious 
Damage Act, 1861, s. 51), aiding and abetting any offence 
mentioned in Sched. I, attempting to commit any such offence 
or any other offence triable either summarily or on indictment, 
and incitement to ‘commit a summary offence or any offence 
mentioned in Sched. I. 


Punishment for Sched. I offences tried summarily 


A person shall not be liable to a greater penalty for 
attempting to commit an offence punishable either summarily 
or on indictment or for incitement to commit a summary 
offence than he can receive for the offence itself (s. 19 (8) 
and (9)). As regards attempts, this provision is applicable not 
infrequently in relation to the offence of attempting to take 
and drive away a motor vehicle without the owner’s consent 
in breach of the Road Traffic Act, 1930, s. 28 ; the punishment 
for the complete offence on summary conviction is three 
months’ imprisonment or a fine of {50 and it is triable pursuant 
to s. 18 of the Magistrates’ Courts Act. The attempt is 
triable pursuant to s. 19 and, but for s. 19 (9), would attract 
a higher penalty. Attempts to commit offences triable only 
on indictment, e.g., burglary, can likewise be tried only on 
indictment and attempts to commit offences which are triable 
summarily only seem, unless the statute otherwise directs, 
to be triable only on indictment, e.g., attempting to steal 
fruit growing in a garden contrary to the Larceny Act, 1861, 
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s. 36 (see the Journal of Criminal Law, 1943, p. 181). An 
attempt to drive a motor vehicle whilst under the influence 
of drink is, however, expressly made triable by the same 
procedure as the complete offence (Road Traffic Act, 1930, 
S; 39). 

Save as above mentioned or for offences under the Post 
Office Act, 1953, s. 56, the punishment on summary conviction 
for an offence mentioned in Sched. I is six months’ imprison- 
ment or a fine of £100 or both, but not more than three months’ 
imprisonment can be awarded for non-payment of the fine. 

By the Firearms Act, 1937, s. 23 (4), if a person is charged 
with an offence under that section and also charged with a 
Sched. I offence, he should be committed for trial for both 
offences. The punishment on summary conviction under the 
Post Office Act, 1953, s. 56 (criminal diversion of letters) 
is 450 or six months’ imprisonment, not both. 


Claiming trial by jury under s. 25 

Where a person who has attained the age of fourteen is 
charged before a magistrates’ court with an offence (not 
being a Sched. I offence, supra) for which he is liable on 
summary conviction to imprisonment for a term exceeding 
three months, he may claim to be tried by a jury unless the 
offence is one of assault or under the Vagrancy Act, 1898, 
s. 1 (Magistrates’ Courts Act, 1952, s. 25). ‘‘ Assault ’’ does 
not here include assault occasioning actual bodily harm, 
as that is a Sched. I offence, but a person charged with 
assaulting the police or a woman or a child of an age not 
exceeding fourteen, has no right to claim trial by jury under 
s. 25, although the magistrates can give him six months’ 
imprisonment ; the Vagrancy Act, 1898, strikes at soliciting 
by men, living on immoral earnings and women controlling 
prostitution. The claim to be tried by jury may be made 
only if the defendant appears in person and must be made 
before he pleads to the charge ; he cannot change his mind 
and ask to be tried by jury once he has elected not to be so 
tried. The conviction will be quashed if the defendant is 
not personally informed of his right to elect for trial by jury 
(R. v. Cockshott {1898} 1 O.B. 582) ; this will still be so even 
though, when the omission is discovered during the trial, 
defendant’s counsel waives the right and declares that his 
client desires to be tried summarily (Stefani v. John |1948} 
1 K.B. 158; 92 Sov. J. 41). Defendant’s legal representative 
may elect on his behalf, if he (the defendant) is present 
(Rk. v. Salisbury and Amesbury Justices ; ex parte Greatbatch, 
supra). If a corporation is charged with a s. 25 offence, 
a representative, as defined by the Criminal Justice Act, 
1925, s. 33, may elect on its behalf and, if the corporation is 
charged jointly with a natural person, neither may be tried 
summarily if either elects to be tried by a jury (Magistrates’ 
Courts Act, 1952, Sched. II). 


Conditions of claim 

No right to elect for trial by jury arises under s. 25 where 
the punishment on summary conviction does not exceed 
three months’ imprisonment even though a longer term can 
be ordered if the defendant fails to find sureties (Williams v. 
Wynne (1888), 52 J.P. 343) or fails to pay a fine (Carle v. 
Elkington (1892), 56 J.P. 359, and Magistrates’ Courts Act, 
s. 126, defining ‘‘ sentence ’’) or on committal to sessions 
for sentence (R. v. Evans (1914), 83 L.J.K.B. 905) or for a 
common law offence when he is charged with a similar statutory 
offence having a punishment of three months’ imprisonment 
or less (Waroquiers v. Marsden (1950), 114 J.P. 78). Where 
the defendant may be sentenced on second or subsequent 
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conviction to more than three months’ imprisonment (but 
not on first conviction), e.g., for stealing or damaging trees 
or shrubs, stealing or damaging fences, stealing or damaging 
roots or plants growing elsewhere than in gardens or brothel- 
keeping, s. 25 (4) provides that the court shall explain to 
him that he may have a right to trial by jury and, after 
explaining such right, shall ask whether, if he has that right, 
he wishes to be tried by a jury. If he claims such right, the 
court must satisfy itself that he has it, i.e., that he has been 
previously convicted of that same offence and, by r. 23 of the 
Magistrates’ Courts Rules, 1952, shall restrict its inquiry 
into his antecedents to that point. Semble, the chairman 
should ask only if he has a previous conviction under, e.g., 
the Larceny Act, 1861, s. 34 (stealing fences) and not ‘‘ What 
are his previous convictions ?’’, or perhaps it would suffice 
if the magistrates’ clerk alone looked at his list of previous 
convictions. If a defendant with such a previous conviction 
is not informed of his right, the conviction will seemingly 
be quashed even though his sentence does not exceed three 
months’ imprisonment (I. v. Beesby [1909] 1 K.B. 849). 

The right of election given by s. 25 applies both to offences 
expressed to be triable summarily only, e.g., stealing growing 
fruit or driving whilst disqualified, and to offences expressed 
to be triable either summarily or on indictment, e.g., driving 
recklessly or under the influence of drink, where the punish- 
ment on summary conviction exceeds three months’ imprison- 
ment. Where an offence is expressed to be triable summarily 
only, e.g., driving whilst disqualified, the defendant cannot 
be sent for trial on indictment unless he so elects, however 
desirable the magistrates may feel that trial on indictment 
would be (R. v. Kakelo [1923] 2 K.B. 793). If the case is 
triable summarily or on indictment, the magistrates have the 
right to send it for trial; the procedure is indicated in s. 18 
of the Magistrates’ Courts Act. 


If an offence is triable summarily or on indictment but 
the punishment on summary conviction does not exceed 
three months’ imprisonment, e.g., taking and driving away 
a car without the owner’s consent, the defendant may ask 
for trial on indictment but cannot insist on it. 


Where a person has elected under s. 25 to be tried by jury 
for a summary offence, other charges involving heavier 
penalties should not be added at Sessions although the 
depositions disclose them (R. v. Phillips {4953] 2 O.B. 14; 
97 Sot. J. 302). 


Special rights to claim trial by jury 

Certain statutes give an express right to a defendant to 
elect to be tried by jury and omission to give it will invalidate 
a conviction (R. v. Mitchell [1913] 1 K.B. 561). These are: 

(1) The Conspiracy and Protection of Property Act, 
1875, s. 9, in respect of offences under that Act punishable 
by a fine of £20 or imprisonment ; 

(2) The Explosives Act, 1875, s. 92, in respect of offences 
under that Act punishable with a fine exceeding £100 ; 

(3) The Cruelty to Animals Act, 1876, s. 15, in respect of 
offences under that Act punishable with a fine exceeding 
£5; and 

(4) The Witnesses (Public Inquiries) Act, 1892, s. 3, in 
respect of offences under that Act. 

Magistrates who decide to deal summarily with a charge 
in respect of a libel published in a newspaper must obtain the 
defendant’s consent (Newspaper Libel and Registration Act, 
1881, s. 5). 
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Schedule II to the Magistrates’ Courts Act would, it is 
submitted, apply where a corporation is charged with an 
offence under the Acts just cited. 


Correcting irregularity 


Where a defendant was not informed of his right to be 
tried by jury under (what is now) s. 25 and, the omission 
being discovered during the hearing, the magistrates allowed 
the information to be withdrawn, this was held not to bar 
the issue of fresh process within the time limit (Davis v. 
Morton [1913] 2 K.B. 479). Even if the mistake had not 
been discovered until after the conviction or acquittal, it 
would seem that the issue of fresh process would not be 
barred, for the decision of the magistrates would have been 
a nullity so that autrefois acquit or convict could not be 
pleaded (Paley on Summary Convictions, 10th ed., p. 101). 


Committals for sentence 


Persons may be committed for sentence by magistrates 
only for certain offences and, if an offence does not fall within 
the category for which committal may be ordered, the offender 
cannot receive a greater sentence than the magistrates can 
pass, however shocking his record. The general idea of 
committing for sentence is that, while magistrates should 
continue to save the time of assizes and sessions by dealing 
summarily with offences, persons with bad records summarily 
convicted should be sent to courts which can pass upon them 
a heavier sentence than the magistrates can. If magistrates 
have power either to deal summarily with a case or to send 
it for trial, they should send it for trial if the facts are serious, 
e.g., if a man has attacked another with a bayonet and 
inflicted serious injuries, the case should not be tried summarily 
as a charge of unlawful wounding for, even if the defendant 
has no previous convictions at all, a sentence of six months 
imprisonment would be inadequate for such a crime and that 
is the maximum term imposable by magistrates for it (R. v. 
Bodmin Justices; ex parte McEwen (1947) K.B. 321; 91 
Sot. J. 28). 


Committal under the Vagrancy Act 

A person of any age convicted by magistrates of an offence 
under the Vagrancy Act, 1824, s. 4, who violently resisted 
arrest or who has a previous conviction as a rogue and 
vagabond under s. 4 may be committed to the next quarter 
sessions for the county or borough for which the magistrates 
act (s. 5); sessions may pass a sentence of one year’s 
imprisonment. Convictions for other offences do not count. 
Offences under s. 4 include indecent exposure with intent to 
insult a female, suspected persons loitering with intent to 
commit a felony and being found in a house, etc., for an 
unlawful purpose. 


Committal for Borstal training 


A person convicted by a magistrates’ court of any offence 
punishable on summary conviction with imprisonment may 
be committed to quarter sessions if on the day of conviction 
he is not less than sixteen but under twenty-one years of 
age and the magistrates have obtained a report from the 
Prison Commissioners as to his suitability for Borstal training 
(Magistrates’ Courts Act, 1952, s. 28). To enable this report 
to be obtained, the offender should be remanded in custody 
for not more than three weeks and, if under seventeen, should 
be remanded to a remand home (unless too unruly for one) 
until the magistrates decide to commit. Once he has been 
committed to sessions, he must await them in prison unless 
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a remand centre is available, and at the time of writing no 
such centres are available. They will be provided for custody 
of persons in the fourteen to twenty age-groups pursuant to 
the Criminal Justice Act, 1948, s. 48. If quarter sessions 
decide not to send the offender to Borstal, they can only 
pass such a sentence as the magistrates could have passed 
and, in the case of young criminals with bad records who are 
nearly twenty-one, magistrates should commit for sentence 
generally under s. 29, infra, so that sessions can sentence 
either to a long term of imprisonment, if appropriate, or to 
Borstal (R. v. Pegg (1951), 36 Cr. App. R. 113). Evidence 
on oath as to the defendant’s age may not be necessary if 
the magistrates are satisfied on other grounds that he is 
within the appropriate age limits on the day of conviction, 
e.g., by his admission (R. v. Recorder of Grimsby ; ex parte 
Purser {1952) 2 All E.R. 889). It will be noted that the 
power to commit under s. 28 extends to any offence punishable 
on summary conviction with imprisonment, e.g., wilful 
damage or driving whilst disqualified, but the magistrates 
must first consider the defendant’s character and previous 
conduct and the circumstances of the offence and obviously 
they should not commit under s. 28 a defendant who has a 
good record and has committed only a minor offence. 
Committal is to the sessions of the county or borough for 
which the magistrates act. 


Committing adults for sentence 


Where a person aged seventeen or over is convicted by 
magistrates (a) of an offence mentioned in Sched. I to the 
Magistrates’ Courts Act (see p. 40, ante), or (b) of an offence 
punishable summarily or on indictment which has been begun 
by taking depositions, he may be committed to sessions for 
sentence under s. 29 of that Act provided the offence is triable 
by sessions and the magistrates, on obtaining information 
about his character and antecedents, are of opinion that 
greater punishment should be inflicted for the offence than 
they have power to inflict. Where the defendant has the 
right to claim trial by jury under s. 19 or s. 25, he must also 
be informed of the liability to be committed and failure to 
inform him will render the committal invalid (R. v. Kent 
Justices ; ex parte Machin (1952) 2 O.B. 355 ; 96 Sox. J. 297). 
A defendant with no previous convictions may properly be 
committed under s. 29 if he asks for a substantial number 
of other offences ta be taken into consideration (R. v. Vallett 
[1951] 1 All E.R. 231; 95 Sor. J. 91); otherwise s. 29 is 
meant for persons with bad records and magistrates should 
not commit for sentence a man who has a good record and 
has not committed other offences. The offence for which 
the defendant is committed must be one triable by quarter 
sessions and there is no power to commit if the offence is 
triable either summarily or only at assizes (R. v. Middlesex 
Quarter Sessions; ex parte Director of Public Prosecutions 
(1950} 2 K.B. 589; 94 Sor. J. 353). Archbold’s Criminal 
Pleading, Evidence and Practice, 33rd ed., App. A, indicates 
the offences triable only at assizes and among those also 
triable summarily are certain offences of fraudulent conversion, 
corrupt practices at elections, bribery and under the Official 
Secrets Acts. If an offence triable summarily or on indictment 
at sessions is tried summarily from the start and no depositions 
are taken, the defendant cannot be committed for sentence 
at all (R. v. Norfolk Justices; ex parte Director of Public 
Prosecutions [1950] 2 K.B. 558; 94 Sor. J. 436). The 
committal is to quarter sessions for the county or borough 
for which the magistrates act and sessions can pass sentence 
as if the defendant had just been convicted on indictment, 
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including, if appropriate, a sentence of corrective training or 
preventive detention (R. v. Grant {1951} 1 K.B. 500; 
94 SoL. J. 840). By s. 126 (7) of the Magistrates’ Courts Act 
a person committed under s. 29 may be sentenced although 
sessions could not try the offence itself because it is not presided 
over by a “ legally qualified ’’ chairman within the meaning 
of the Administration of Justice (Miscellaneous Provisions) 
Act, 1938. 
Appeals 

Appeal from a sentence passed by sessions on a committal 
under the Vagrancy Act or under ss. 28 or 29 of the 
Magistrates’ Courts Act lies to the Court of Criminal Appeal. 
The latter court cannot inquire into the validity of the 
committal ; a defendant committed to sessions who desires 
to challenge its validity should apply for certiorari or 
prohibition immediately after the magistrates have purported 
to convict him (R. v. Warren [1954] 1 W.L.R. 531; 98 
Sot. J. 198). There is no appeal to sessions against the 
committal to sessions (R. v. London Sessions ; ex parte Rogers 
[1951] 2 K.B. 74; 95 Sox. J. 61). 

Committal to sessions for sentence must be in custody but 
the High Court may grant bail if the defendant has appealed 
against the conviction (Re Whitehouse [1951] 1 K.B. 673; 
95 Sor. J. 138). 


To what courts committals may be 


Committal for sentence cannot be to assizes at all and must 
be to the sessions for the county or borough for which the 
committing justices act. There is no power to commit for 
sentence to the sessions for some other place (R. v. Yeomans 
(1947), 111 J.P. 458). In counties the committal under 
ss. 28 and 29 of the Magistrates’ Courts Act is not strictly 
to the next quarter sessions but to the next sitting of the 
appeal committee of those sessions (Criminal Justice Act, 1948, 
ss. 20 (5) ard 29 (2)). 


Legal aid 


Legal aid may be granted to persons committed for sentence 
under ss. 28 and 29 of the Magistrates’ Courts Act (Criminal 
Justice Act, 1948, ss. 20 (5) (b) and 29 (3) (b)). When the 
Legal Aid and Advice Act, 1949, s. 18 (4), comes into operation, 
legal aid can also be granted for committals under the 
Vagrancy Act. 


Procedure where appeal against conviction 


In R. v. Faithful [1950] 2 All E.R. 1251; 95 Sor. J. 30, 
directions were given as to cases where a defendant appears 
for sentence before sessions and the time for appealing against 
conviction has not expired. The defendant should be asked 
if he intends to appeal and, if he says that he does, he should 
be offered an adjournment. In R. v. Dorset Quarter Sessions ; 
ex parte O’ Brien (1953), The Times, 3rd February, a defendant’s 
appeal against her conviction came before sessions on the 
same day as her committal for sentence. Her appeal was 
dismissed and she was sentenced to imprisonment; she 
applied for certiorari on the ground that she had suffered a 
denial of justice because the members of the appeals committee 
knew of her criminal record when adjudicating upon her appeal. 
It was held that, as the statutes required sessions to hear 
both appeals against convictions and committals for sentence, 
the actions of sessions were in order and certiorari was refused. 
In R. v. Grimsby Borough Quarter Sessions ; ex parte Fuller 
1955] 3 W.L.R. 563; 99 Sox. J. 763, a summary conviction 
upheld on appeal to a recorder was quashed by the Divisional 
Court because the defendant’s previous convictions had 
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inadvertently been disclosed to the recorder. This was not 
a committal for sentence. The Divisional Court directed 
that, in appeals against convictions, a document containing 
the defendant’s antecedents should not be put before the 
recorder or members of the appeals committee until the appeal 
had been dismissed. While the Dorset case, supra, is presumably 
still good law, it seems that there may now be a moral duty 
on the clerk of the peace to keep information about the 
committal for sentence from the persons who will hear the 
appeal against conviction until the latter has been dismissed, 
for the very fact of committal for sentence shows that the 
defendant is of bad character. Nevertheless, a recorder might 
still become aware of the committal from the prison governor's 
calendar. 


Restrictions on committal under s. 29 


There can be no committal under s. 29 of the Magistrates’ 
Courts Act for offences which are triable summarily only, 
even though the defendant can elect to be tried by jury 
because the punishment on summary conviction exceeds 
three months’ imprisonment. Thus, there is no power to 
commit for sentence under s. 29 a defendant convicted of 
driving whilst disqualified, of making a false statement to 
obtain a driving licence or vehicle excise licence, of a first 
offence of stealing growing fruit or of wilful damage when 
the latter charge is brought under the Criminal Justice 
Administration Act, 1914, s. 14. 


The defending solicitor will generally have little to do, 
beyond instructing counsel and applying, if appropriate, for 
legal aid, once the magistrates have committed his client for 
sentence. If the latter wishes to appeal against the conviction, 
however, application should be made for bail to the High 
Court (not to sessions or the magistrates) under the Criminal 
Justice Act, 1948, s. 37. Again, if the committal is invalid, 
e.g., because the proper procedure has not been followed or 
the defendant has no previous convictions and no consideration 
charges, application should be made for certiorari or 
prohibition and bail. The hearing of the first two applications 
should be sought to be expedited; whether bail would 
necessarily be granted, if there is no dispute as to the 
defendant’s guilt, is open to doubt. 


The prosecuting solicitor may not mention the defendant’s 
record to the magistrates prior to conyjction. If he is 
prosecuting a defendant aged seventeen or over with a criminal 
record and the case is not serious enough to warrant being 
sent for trial anyhow, he should (unless it is an offence 
mentioned in Sched. I of the Magistrates’ Courts Act, e.g., 
larceny, receiving, false pretences, unlawful wounding, etc.) 
not apply for the case to be dealt with summarily from the 
start under s. 18 (1) of that Act but should let it be started 
with depositions being taken. Once depositions have been 
begun (semble, even only a part of one witness’s evidence need 
be so taken) the prosecuting solicitor can then apply for 
summary trial. If this is agreed, then the defendant, on being 
found or pleading guilty, can be committed for sentence 
under s. 29; he cannot be so committed for an offence 
punishable either summarily or on indictment, e.g., taking and 
driving away a vehicle, if it has been dealt with summarily 
from the start, however bad his record or however many 
offences he asks to be taken into consideration. If the charge 
is for a Sched. I offence, however, the case can, subject to 
the necessary consents, be tried summarily from the start or 
switched to summary trial later and the defendant can in 
either case be committed for sentence once he has been found 
or pleaded guilty. Magistrates can pass sentences not 
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exceeding twelve months’ imprisonment in the aggregate 
for two or more Sched. I offences and, where the defendant 
asks for one or more such offences to be taken into considera- 
tion, it is suggested that at least two such offences should be 
specifically charged before the magistrates rather than have 
only one such charge and a number to be taken into 
consideration. If the latter course has been followed, i.e., 
only one charge, the magistrates are limited, so far as 
imprisonment goes, to six months or committal for sentence ; 
they may feel that nine or twelve months would be the proper 
sentence and yet be unwilling, because of the expense and 
delay, to commit to sessions. To have two such charges 
enables the magistrates to award up to twelve months’ 
imprisonment. 

A person who has attained the age of sixteen and is under 
twenty-one may be committed under s. 28 (for Borstal 
training) whether the case has been dealt with summarily from 
the start or not. 

When it is desired to commit for sentence under the Vagrancy 
Act, it would seem that the previous conviction under s. 4 
should be strictly proved, i.e., by certificates of conviction 
and evidence of identity or by finger-prints and certificate 
under the Criminal Justice Act, 1948, s. 39. In committals 


A Conveyancer’s Diary 


LIABILITY OF PROPERTY TO BEAR ITS 


Tue legislation which is still as often as not commonly referred 
to as Locke-King’s Act is a puzzle to the student and remains 
so when the student has become the practitioner. The 
object of the Act was as clear as it was fair—to put the 
liability of discharging burdens on property given by will on 
the persons who take the benefit of the gift. But the way 
in which it was sought to translate this admirable purpose 
into law was not so clear. The Real Estate Charges Act, 
1854, to give the original Act its full title, was followed and 
amended by two further Acts of the same name, in 1867 and 
1877 respectively. The Law of Property Act, 1925, con- 
solidated these statutes and extended their operation, 
previously confined as their names indicated to realty, to all 
kinds of property. The result can be seen in s. 35 of the 
1925 Act. This now provides that where a person by his 
will disposes of an interest in property which at the time of his 
death is charged with the payment of money (and the section 
here goes on to specify what kind of charge is within it, 
legal mortgage, equitable charge or otherwise), and the 
deceased has not signified a contrary intention, the interest 
so charged is, as between the different persons claiming 
through the deceased, to be primarily liable for the payment 
of the charge. The last part of this provision is then 
amplified : every part of the interest, according to its value, 
is to bear a proportionate part of the charge on the whole. 
It is then provided that a contrary intention for this purpose 
is not to be deemed to be signified (a) by a general direction 
for the payment of debts either out of the personal estate, or 
the residuary real and personal estate, or the residuary 
real estate, or (6) by a charge of debts on any such estate. 
The simple case to illustrate the operation of this provision 
is this: A owns Blackacre and Whiteacre, the former of which 
is charged at the date of his death to B. A devises Blackacre 


specifically to C, and his residuary real and personal estate 
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under ss. 28 and 29 of the Magistrates’ Courts Act, the 
defendant’s admission of previous convictions is generally 
taken as sufficient but, if he denies them, they should be 
properly proved. 

At the hearing at quarter sessions defending counsel is 
limited to endeavours to persuade the court to be lenient to 
his client and does not contest the conviction ; if he wishes 
to do so, notice of appeal should have been given. The 
prosecuting solicitor, however, must see that counsel appears 
to present the facts of the case to the recorder or appeals 
committee. The clerk to the justices will have already 
forwarded a statement of the facts or the notes of evidence 
and other documents to sessions, pursuant to r. 20 of the 
Magistrates’ Courts Rules, 1952, in cases committed under 
ss. 28 and 29 of the Magistrates’ Courts Act. There is no 
express obligation on the clerk to send any documents to 
sessions in cases committed under the Vagrancy Act and s. 9 
of that Act provides for binding over the witnesses to attend 
sessions. No one need be bound over to prosecute a 
case committed under ss. 28 or 29. The defendant should be 
identified at sessions as the person committed (R. v. Barker 
1951] 1 All E.R. 479n.). 

G. S. W. 


OWN CHARGES 


after payment of, ter alia, debts, thereout to D. C takes 
Blackacre subject to the charge to B, and the residuary gift 
which includes Whiteacre to D is exonerated therefrom. 
That is the simple case. But what is the position if at the 
time of A’s death both Blackacre and Whiteacre are charged 
by the same instrument to B? 


When is a contrary intention shown ? 


That case first arose in Brownson v. Lawrance (1868), 
L.R. 6 Eq. 1. The testator first directed the payment of all 
his debts out of his estate. He then gave all his real and 
personal estate to trustees upon trust after the death of his 
wife as follows: wpon trust to pay the income of certain 
estates called Nether Park and Blithe Meadow to RL for 
life, with remainder after his death among a certain class of 
persons ; and upon trust as to the testator’s other real and 
personal estate among another class of persons. Previously 
to his death the testator had mortgaged Blithe Meadow 
with other property which passed by his will to M, and by 
another mortgage had mortgaged Nether Park with other 
property which passed by his will to C. RL claimed that 
the whole of the rents and profits of Nether Park and Blithe 
Meadow should after the testator’s widow’s death be paid to 
him, thus raising the question whether, as between himself 
and the residuary devisees, those estates were liable to a 
proportionate part of the respective mortgage debts. 


According to counsel for the applicant R L, the point had 
never been the subject of a decision, but the editor of Jarman 
on Wills (3rd ed., p. 611) had expressed a view on the question 
favourable to the applicant’s contention. This was that the 
specific devise of the two estates to R L for life was a sufficient 
indication of an intention contrary to the rule laid down 
by Locke-King’s Act. Lord Romilly, M.R., accepted this 
contention. In his judgment, as between the respective 
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estates, the Act did not-apply ; the fact of the testator having 
specifically devised part of the mortgaged estates and left 
the other part to pass by the general residuary gift was of 
itself an expression of his intention that the part which 
passed by the residuary gift should be primarily liable for the 
whole of the mortgage debts in exoneration of the part 
specifically devised. 

This is the whole of Lord Romilly’s judgment on this 
point ; no reasons for the decision were given. But the same 
question came up recently in Re Biss {1956} 2 W.L.R. 94, 
and p. 35, ante, when it was rather more thoroughly gone into. 
The facts were similar, but since these cases depend so much 
on their own facts a brief statement of them is necessary. 
The testator was the owner of a certain freehold property 
called Denver Lodge and some adjoining land and also of 
another freehold property called St. Boniface. A few months 
before his death he executed legal mortgages of both these 
properties and also a charge on certain personal p operty 
to a bank to secure a banking account, in respect of which 
something over £7,000 was owing to the bank at his death. 
By his will the testator gave his freehold properties not 
thereinafter specifically devised on trust, subject to a certain 
annuity charged thereon, to form part of his residuary estate ; 
he then gave the freehold property, Denver Lodge, to 4, 
and gave the residue of his estate upon trust after payment 
thereout of, inter alia, his debts to his two children, B and C. 
The value of the specifically devised property, Denver Lodge, 
was a little less than the amount due to the bank on the 
mortgages ; the value of the rest of the testator’s realty was 
about £4,250, and of the total of all other property subject 
to the mortgages, £6,450. There was therefore ample security 
for the debt, and the only question was how the burden of it 
was to be borne between, on the one hand, the specific devisee 
A, and, on the other hand, the residuary legatees, B and C. 


Effect of the 1925 legislation 


It was argued on behalf of the specific devisee that the part 
of the mortgaged property which fell into residue was the 
primary fund for the payment of the secured debt, on the 
analogy of the rules governing the application of assets in the 
Administration of Estates Act, 1925 (s. 34 and Pt. II of 
Sched. I), which provide that for the payment of unsecured 
debts property specifically devised is only to be resorted to 
when property comprised in a residuary gift has been 
exhausted. This argument, Harman, J., said, appealed to 
him, apart from authority ; if one were dealing with unsecured 
debts the specifically devised property would be above residue, 
and why should not that apply to secured debts as well ? 

But there was, in fact, the authority of Brownson v. 
Lawrance to support this view. That decision itself, Harman, 
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J., pointed out, was overruled, but the reason for overruling 
it was that before 1926 property comprised in a residuary 
gift was regarded as specifically devised so far as the payment 
of debts was concerned. The distinction which Lord Romilly 
drew, therefore, was unsound because it did not exist. But 
that was before 1926. Since 1925 the Administration of 
Estates Act, 1925, Harman, J., went on to say, had introduced 
a distinction between residuary realty and specifically devised 
realty, with the result that the conclusion which Lord Romilly 
came to in Brownson v. Lawrance now rests on a true premise. 
The decision in Re Biss, therefore, was that to the extent 
of the value of the rest of the mortgaged property (that is, 
some {6,450) the property specifically devised to A was 
exonerated, and that property would bear only the remainder 
of the mortgage debt. 

In the course of his judgment, Harman, J., referred to a 
decision of Simonds, J. (as he then was), in Re Turner |1938] 
Ch. 593. In that case the testator’s estate included shares 
in a certain limited company the articles of which provided 
that the company should have a paramount lien upon the 
shares of a member for his debts to the company. The 
testator, who was at his death indebted to the company, 
gave a parcel of his shares in the company to his wife. The 
only question argued was whether the lien conferred by its 
articles on the company constituted a charge for the purposes 
of s. 35 of the Law of Property Act, 1925, and the conclusion 
which the learned judge reached was that it did. The point 
which arose in Re Biss, the distinction between a residuary 
and a specific gift of property for the purpose of applying 
s. 35, did not arise in Re Turner, and the latter case was 
therefore, in the view of Harman, J., no authority on it. 


Advice to testators 

It is a great convenience, if I may say so, that various 
parts of the property legislation of 1925 should be construed 
so as to have, broadly speaking, analogous results in their 
different spheres ; and this is one of the consequences of the 
decision in Re Biss. But it must be noted that provisions 
which, like s. 35, operate subject to no contrary intention 
being indicated are always at the mercy of the particular 
language used by the testator, viz., in most cases by the drafts- 
man of his will. The desirability of making full inquiry into 
the testator’s obligations and taking instructions as to his 
wishes regarding their discharge is not iff any way affected 
by decisions of this kind. A more difficult task than obtaining 
instructions on existing charges is trying to persuade a 
testator that any subsequent alterations in the state of his 
property should lead to a reconsideration of the provisions 
of his will. A warning to this effect is never out of place, 
however little attention is usually paid to it. «a pc” 





The Queen has been pleased to approve the appointment of 
Mr. M. C. E. C. N. DE LEesTanc, Puisne Judge, Kenya, to be a 
Federal Justice in the Federal Supreme Court of Nigeria. 

The Queen has been pleased to approve the appointment of 
Mr. Joun GALWay Foster to be Recorder of the City of Oxford. 


Mr. Epwin Joun Jones, deputy town clerk and deputy clerk 
of the peace for the City of Worcester, has been appointed town 
clerk of Weymouth in succession to Mr. Percy Smallman, who 
will be retiring next month. 

Mr. GEorGE L. STURGEsS, senior assistant solicitor to Wigan 
Corporation, has been appointed to a similar post with Bolton 
Corporation. 

Mr. R. F. Howe has been appointed Inspector of Official 
Receivers attached to the office of the Inspector-General in 
Bankruptcy (London). 


Mr. J. M. CLARKE, Senior Official Receiver in the Companies 
(Winding-Up) Department, will succeed Mr. C. R. Bruce Park, 
C.B.E., Inspector-General of Companies, Companies Liquidation 
and Bankruptcy, on his retirement on 30th April next. 
Mr. Clarke will be succeeded by Mr. F. M. Co tins, Official 
Receiver in the Companies (Winding-Up) Department. 

Mr. LIoNEL JELLINEK has been appointed. chairman of the 
Agricultural Land Tribunal for the South-eastern Area. He 
succeeds His Honour Judge Hillard, who resigned on his 
appointment to the County Court Bench. 

Colonel GEoFFREY S. FIELD, solicitor, of Reading, has been 
elected chairman of the Reading Borough Magistracy for 1956. 

Mr. MICHAEL DE L. WILSON will succeed his father, Mr. William 
Henry Wilson, clerk to the Blandford magistrates and the 
Sturminster Newton magistrates, on his retirement next month. 
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GOLD CLAUSE REDDENDUM 


Treseder-Griffin v. Co-operative Insurance Society, Ltd. {1955} 
3 W.L.R. 996; 99 Sor. J. 912 decided a novel point: the 
effectiveness of a reservation of rent containing a “ gold 
clause.”’ 

The defendants were assignees of a lease of premises in 
Cardiff which had been granted in 1938 for a term of ninety- 
nine years from Midsummer 1930. The reddendum ran: 
“Paying therefor yearly during the said term either in 
gold sterling or Bank of England notes to the equivalent 
value in gold sterling the rent of £1,900 . . .’’ and made 
provision for the usual quarterly payments. The grantees- 
assignors had always paid £475 each quarter, which the 
landlords had accepted ‘‘ without prejudice.’’ They had 
refused such payments from the defendants, and brought the 
action for five quarters’ rent: ‘‘ the amount which would be 
required in banknotes to purchase £475 in sovereigns if 
sovereigns could be obtained ”’ is the way it is expressed in 
the judgment : it would, indeed, be interesting to know how 
exactly the statement of claim was phrased. They also 
asked for a declaration, of which more later. 


“a 


A money rent 


As Coke has told us (ch. XII, s. 213) rent need not be a sum 
of money: ‘‘ And the rent may as well be in delivery of 
hens, capons, roses, spurres, bowes, shafts, horses, hawkes, 
pepper, comine, wheat . . . as in payment of money.”’ But 
the lease before the court in Treseder-Griffin v. Co-operative 
Insurance Society, Ltd., was, if examined carefully, essentially 
a money rent. The draftsman appears to have intelligently 
anticipated the Exchange Control Act, 1947; the actual 
issue of gold sovereigns had been suspended by the Gold 
Standard Act, 1925, s. 1; bullion could still be bought from 
the Bank of England at a fixed price till the Gold Standard 
(Amendment) Act, 1931, was passed; after that, Goddard, 
L.C.J., said in his judgment, a gold pound could still be 
tendered but would have the value of 20s., while the price 
of the metal was much higher than that fixed under the 
1925 Act; but it was not till the Exchange Control Act, 
1947, was enacted that the right to deal in gold was limited 
to dealers authorised by the Treasury, to which all gold had 
to be surrendered. The draftsman of the lease may well 
have been thinking that something of the kind might happen 
when he made the rent payable, not in gold, but in the 
equivalent monetary value thereof. Theoretically, the land- 
lords may have incurred a risk: it is known that the 
exploitation of Christopher Columbus’ discovery ruined a 
number of people who had relied on gold at least retaining 
its value. 

Equivalent value 

Having regard to the maxim id certum est quod certum 
reddit potest, the mere fact that some arithemetic would have 
to be done in order to arrive at the amount due would hardly 
make the provision unenforceable. Coke, I apprehend, would 
not have objected to a lease reserving so many hens as would 
be equivalent in value to so much wheat, or spurs worth so 
many horses. And Montagu v. Browning {1954} 1 W.L.R. 


1039 ; 98 Sot. J. 492 (C.A.) showed that a tenancy by which 
a dwelling-house is let in consideration of services upon which 
the parties have placed a monetary value can be one to which 
the Increase of Rent, etc., Restrictions Acts apply (see 98 


SoL. J. 519). 


monetary value of the services ; but it may be that we have 


at last found a solution to the puzzles presented by the 


Increase of Rent, etc., Restrictions Act, 1920, s. 12 (6): 
““Where this Act has become applicable to any dwelling- 
house . . . it shall continue to apply thereto whether or not 
the dwelling-house continues to be one to which this Act 
applies ’’—that ‘‘enigmatic subsection’’ as it has _ been 
called in Ireland (McKenna v. Gray (1939) Ir. Jur. R. 57). 
Thus, an increase in the value of the services above the rental 
limit would not take the letting out of the Act; and the 
same would apply to an increase in the value of gold if a 
gold clause were incorporated in the reddendum of a lease 
of a dwelling-house. 
Value of what ? 

“In gold sterling,’’ said the reddendum ; and in delivering 
judgment for the lessors, Goddard, L.C.J., touched, somewhat 
briefly, upon the question whether (as the result of the 1931 
Act) no gold sterling being in existence (the meaning to be 
attributed to “ sterling’’ being “‘ current English money ’’), 
the provision could be enforced. As an Australian judge, 
Griffith, C.J., put it: “In order that any article may have 
an exchange value, there must be presupposed a person willing 
to give the article in exchange for money and another willing 
to give money in exchange for the article’’ (Spencer v. The 
Commonwealth (1907), 5 C.L.R. 418). Goddard, L.C.J., 
did not actually refer to this dictum, or point out that the 
authorised dealers fulfilled such requirements, but based his 
view on the object of the clause : that of protecting the creditor, 
in this case the landlords, against depreciation of the currency 
which at the date of the lease consisted of banknotes. “‘ It 
was intended to put the landlords in the same position as if 
the quarterly payments of £475 had been made in gold coin, 
as banknotes of £1 and 10s. were of the same denomination 
as sovereigns and half sovereigns when the pound sterling 
was a gold pound. In my opinion, therefore, gold sterling 
should be read as meaning gold coin.”’ 


The “ If could be obtained ” condition 


The claim is described as one for five quarters’ rent ; but, 
as already mentioned, the statement of claim appears to have 
recognised a hypothetical element: “if sovereigns could be 
obtained.’’ Such recognition was less apparent in the claim 
for a declaration, which was for one ‘‘ That upon the true 
construction of ... the covenant to pay rent... the 
plaintiffs are entitled as lessors to receive from the defendants 
four hundred and seventy-five gold sovereigns on each quarter 
day during the said term or alternatively to receive such sum 
in Bank of England notes as represents the value of four 
hundred and seventy-five gold sovereigns in sterling in 
London calculated at the date upon which payment is due.” 
This declaration was granted, though Goddard, L.C.J., offered 
to hear counsel on any point arising on its terms. 

The question might have been raised whether the 
unobtainable has value ; but in my submission the apparent 
unreality of the situation would not avail a debtor in the 
position of the tenants in Treseder-Griffin v. Co-operative 
Insurance Society, Ltd. It might well be pointed out that 
hypothetical questions fall to be decided by our courts every 
day ; damages are calculated so as to put the aggrieved 


The parties in that case had agreed the 
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party, as far as money can, in the position in which he would 
have been if the contract had been performed (Robinson v. 
Harman (1848), 1 Exch. 850), or which he occupied before 
the wrong was done (Phillips v. L. & S.W. Rly. Co. (1879), 
5 0.B.D. 78 (C.A.)). And, accepting the above cited exposition 
of Griffith, C.J., it can be observed that actual availability is 
not postulated; one may be willing to give an article in 
exchange for money, or to give money in exchange for an 
article, which is not “ on the market ”’ (cf. King Richard III’s 
offer of his kingdom for a horse). 

There is, of course, the possibly arguable point of illegality. 
The only reference to this is the short statement in the 
judgment: ‘‘I ought to say that, in my opinion, s. 6 of the 
Coinage Act, 1870, does not render this lease unlawful.’’ The 
section provides that every contract involving the payment of 
money should be made and executed according to the coins 
which were current and legal tender; and the short answer 
to a plea based on that provision would be that the claim was 
for money according to such coins. One might have expected 
to hear more about the obligation to surrender all gold 
imposed by the Exchange Control Act, 1947; but the 
solution is, I submit, that there is no illegality in measuring 
currency by reference to the value of gold. After all, the 
fact that a landlord is not entitled to recover more than a 
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permitted amount of rent has been held not to limit the annual 
value of his property, for rating purposes, to that figure 
(Poplar Assessment Committee v. Roberts [1922] 2 A.C. 93, in 
which Lord Sumner said: ‘“‘ The rating authority is entitled 
to the advantage of conceiving the offers that would be made 
by the owner of the hereditament if he were not the owner, 
but wished to be the tenant of the owner, even though by law 
disqualified from being a tenant, and also the increased sum 
that would be offered by an occupier, though, in fact, legally 
entitled under a lease or otherwise to occupy at a less sum’’). 
Therefore it seems no objection to measuring the considera- 
tion for a demise by reference to the value of what is not 
legally marketable. ‘If we had some bacon, we could have 
bacon and eggs, if we had some eggs””’ is, after all, quite an 
accurate statement. 


Before anyone attempts to adopt the device of a reddendum 
in gold, however, it would be as well to consider that the 
judgment concludes with “‘I am happy to think that this 
judgment can, and no doubt will, be considered by the Court 
of Appeal, and perhaps the House of Lords ...’’ In the 
meantime, one may reflect that it is fitting that the first case 
of this kind should concern premises in Cardiff, since recog- 
nised as the official capital of the only gold-producing part of 
the kingdom. R. B. 


HERE AND THERE 


TO KNOW OR NOT TO KNOW 


CLosE students of judicial behaviour and mannerisms must 
notice that, among occupants of the Bench, one of the 
commonest and most endearing affectations (using the word 
in the most respectful possible sense) is that they know all 
about country life. It has been said that every judge is 
one-third a common juror beneath the ermine, but it is clear 
that nearly every judge feels it in his bones that he is two- 
thirds a squire and a lord of the manor into the bargain. 
Some of them, of course, are genuine working farmers (court 
sittings permitting) quite capable of ‘‘ milking a cow with 
one hand and annotating Lindley on Partnership with the 
other.” But even those far more tenuously connected 
with country life, in the not very rude Home Counties, square 
themselves authoritatively when any country matter is 
mentioned in court, sitting up and taking judicial notice, 
with a masterly assumption of knowing all about it. By 
contrast, there is another subject on which most judges 
display, with equal determination, a deeply entrenched 
judicial ignorance. It is doubtless quite in keeping with the 
character of the old English squire not to know anything 
about public entertainment in the metropolis, and although 
“Who is Connie Gilchrist ?’’ has survived from Victorian 
times as the locus classicus of “‘ judicial ignorance’’ (the 
equivalent of asking to-day ‘‘ Who is Gina Lollobrigida ? ’’) 
it was by no means the last, and cannot have been the first, 
utterance of its kind. If the Year Books with their sharp 
journalistic knack in court reporting had continued until the 
seventeenth century we may be sure that we would have a 
tecord of some Jacobean judge asking ‘‘ Who is Will 
Shakespeare ?”’ since, obviously, no sage of the law would 
publicly admit that he crossed the Thames to Bankside and the 
Globe. Even less would one of the judges of the first 
Elizabeth have been prepared to admit on the Bench an 
intimate knowledge of the technicalities of bear baiting. 


NOT FOR THE BENCH 
PROGRESS unrolls itself and the spiritual descendants of the 
customers of the old Bear Garden now seek the refined 
pleasures of Cup Tie football, dog racing and ice shows, 
but the Bench still maintains the same distinguished aloofness 
from the world of public entertainment and, right at the start 
of the Hilary Term, Mr. Justice Roxburgh showed that he was 
conscious of what tradition and the great British public 
expected of him when, asked by counsel whether he had 
judicial knowledge of the nature of an ice show, he replied : 
“What a dilemma you put me in! If I say I have, I shall 
be breaking the law. If I say I have not, I shall be held up 
to ridicule.’’ It is not altogether clear what law (except the 
iron law of tradition) the learned judge would have broken 
if he had taken judicial notice of the nature of ice shows. 
Perhaps some secret protocol, mysteriously handed down 
from generation to generation of English judges with quasi- 
Mithraic rites, not only regulates the rotation of their robes, 
but also burdens their conduct with all sorts of unsuspected 
taboos and, if generally known, would explain much that to 
the general public seems quaint and obscure. But having 
once broken the ice (so to speak) and admitted the quandary, 
the learned judge was ready, cheerfully and unhesitatingly, 
with other admissions: “I have never ballet-danced ’’ and 
in relation to ballet dancing on skates: “I know less about 
that. My exploits seldom got beyond a chair.’’ While 
admiring the candour of these statements, one cannot but 
regret being robbed of a singularly pleasing mental picture. 
Later in the day the judge asked what a sea-horse was really 
like, as he had never met one in real life, and he was showna 
photograph. Every Chancery judge exercising jurisdiction 
over infants would find it useful to know what a sea-horse 
is and perhaps (for the purpose of winning the confidence of 
the smaller and more infantile infants) to keep a few in a 
little aquarium tank in his private room. The tiny creatures 
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like chess-board knights never failed to give delight to the 
infant Richard Roe when he met them at the seaside. 


ENTIRELY ORIGINAL 
THERE is in some quarters a totally unwarrantable impression 
that practice in the Chancery Division is dull in comparison 
to the flamboyances to be encountered in the other Divisions 
of the High Court. But this is an obvious fallacy. Thus, 
in its jurisdiction over trusts and settlements and infants, the 
Chancery deals with family life, and no life is so wild and 
uninhibited as family life. It is in public that most of us 
are on our best behaviour. The machinery of the Court of 
Chancery is also admirably adapted for hushing up the 
scandals which only rarely burst into the light of day in 
other tribunals. Its cupboards are full of skeletons. In 
one classical case of wealth, blackmail and enormous settle- 
ments, which was eventually compromised in the very 
corridors of the courts, the pleadings began uncompromisingly : 
“The defendant is a courtesan.’’ But even apart from 


TALKING 


January, 1956. 

WEDNESDAY, 4th 

When is a door not a door? Everyone knows the answer 
to that. But Mr. M, resident agent at K, comes out with a 
new version of the riddle: when is a house not a house ? 
He would like to say, when it is a bungalow ; and the reason 
for this is that he has been invited to pass the plans of a 
bungalow, pursuant to a restrictive covenant against the 
erection of any dwelling-house unless and until the plans have 
been approved by the covenantee’s surveyor or other duly 
authorised agent. But I fear that, if a house is not neces- 
sarily a bungalow, a bungalow is, of necessity, a house ; and 
more often than not, a bungalow is also a dwelling-house. 

Such problems as these are perhaps best solved by a severe 
application of logic and common sense. It takes less time 
and one arrives at the same result. But some researches 
made in the office are not without interest. From Halsbury’s 
Laws of England, 3rd ed., vol. 3, at pp. 430-31, we learn 
that the term “ dwelling’’ implies “‘a building used or 
capable of being used as a residence by one or more families 
and provided with all necessary parts and appliances such as 
floors, windows, staircases, etc.’’ (Williams v. Fitzmaurice 
(1858), 3 H. & N. 844). The term “ house’’ is similar in 
meaning to the term dwelling-house (but not, surely, in the 
language of the Rent Acts ?); and in the interpretation of 
various instruments and statutes the term “ house ’’ has been 
held to include such improbable buildings as an aeroplane 
hangar (B. Aerodrome, Ltd. v. Dell {1917) 2 K.B. 380). On the 
other hand, a building physically capable of being used as 
a human habitation but prevented either by common law 
or statute from being put to such use cannot be termed a 
“house ’’ (Wright v. Ingle (1885), 16 Q.B.D. 379 (C.A.)). 
And a building intended for a dwelling-house, but never 
completed, and used as a store for straw and agricultural 
implements, is not a house (Elsmore v. St. Briavells (Inhabitants) 
(1828), 8 B. & C. 461). And so on and so on. 

When it comes to bungalows, there is the helpful decision 
of Romer, J. (as he then was), in Ward v. Paterson {1929} 
2 Ch. 396. The question for the learned judge was of the 


simplest, or so the uninitiated might think. Not, what is 
bridge, or who is Danny Kaye, but what is a bungalow ? 
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skeletons, Chancery litigants seem to live in a richer, livelier, 
more fantastic world than any others. The case of the sea- 
horses and the ice ballet, which also involved a dragon (“‘ the 
same as any dragon one might see ’’ said a witness, describing 
him) was somewhat improbably mixed up with Daniel Defoe 
and Robinson Crusoe. The art of writing variations on a 
theme must surely have achieved its apotheosis when Defoe’s 
solitary mariner, isolated for twenty years on a tropical island, 
reappears in a guise not far removed from that of an acrobatic 
Eskimo. The chain reaction which has achieved the change 
is utterly unpredictable. The plaintiff in the Chancery action 
was claiming that certain episodes of the finished product, 
representing Neptune’s Court and an_under-sea battle, 
infringed the copyright of a work of his own, “ Ice Saga.” 
During the course of the hearing the action was discontinued, 
so the production retains its status as an original work, so 
utterly original, one gathers, that even Defoe would not have 
been able to claim a part in it or even to recognise his own 
brain child. RICHARD Roe. 


“SHOP” 


And here is the answer :— 

“A bungalow is a building of which the walls, with the 
exception of any gables, are no higher than the ground 
floor, and of which the roof starts at a point substantially 
not higher than the top of the wall of the ground floor, 
and it is immaterial in what way the space in the roof 
of the building so constructed is used.”’ 

This may, as the old song says, make sense to some 
(especially that notion, with respect, that the walls must 
never rise above the ground floor—Alice with the mushroom 
might have coped with it) ; but others may be more receptive 
of the definition of Mr. R. A. Briggs, cited at p. 399 of the 
report :— 

“A bungalow in England has come to mean neither 
the sun-proof squat house of India nor the rough log hut 
of colder regions. It is not necessarily a one-storied 
building, nor is it a country cottage. A bungalow 
essentially is a little ‘ nook’ or ‘ retreat’. A cottage is a 
little house in the country, but a bungalow is a little 
country house—a homely, cosy little place, with verandahs 
and balconies, and the plan so arranged as to ensure com- 
plete comfort with a feeling of rusticity and ease.”’ 

So much for anyone who supposes that he knows a bungalow 
when he sees one (or should I say, something like one). Let 
him ponder Mr. Briggs’ assertion that it is mot necessarily 
a one-storied building (which is neither wholly true nor 
false—see Ward v. Paterson), as well as that pleasing, if 
elusive, distinction between ‘a little house in the country”’ 
and “a little country house.’’ 


Fripay, 6th 
Mr. Arthur Webber writes to a daily newspaper : 
‘Fighting broke out at dawn in my London suburb of 
Barnes among some rooks. I heard an owl give four 
sharp hoots and the fighting stopped at once.”’ 
Should not this wise old owl be elected an honorary member 
of our profession ? 


WEEK-END REFLECTIONS 


A Blackpool firm think that I may be interested in 
‘The Speaker’s Handbook,”’ “‘ affording an immense choice 
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Law books, books on 
commerce, _ industry, 
taxation, economics, statistics and other 
specialized subjects can be supplied through 
your local Smith’s shop or 

bookstall. Any books not in * 

stock at the branch will be 
speedily obtained from Head 
Office. Students and libra- 
rians are specially welcome 
to ask for lists of books on 
any subject. 


W. H. SMITH & SON 


FOR PROFESSIONAL BOOKS 
Head Office: STRAND HOUSE, LONDON, W.C.2 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE w St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for tis general purposes 
the sum of £._.._.___ _..... free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 





St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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or unwanted child to 
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H.R.H. THE DUKE OF GLOUCESTER, K.G., K.T., K.P. 
Director : W. R. Vaughan, O.B.E. 
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and variety of wit and humour,”’ price 36s. 9d., or if I am 
too idle to send a cheque, I can have it sent C.O.D. and 
pursuant to the order form ‘‘I will pay postman 37s. 6d.”’ 
Happily, my turn to “‘say a few words’’ at the office dinner 
is still remote, and each newly joined junior partner is good 
for a twelve months’ further respite. Otherwise I do not very 
well see how I could withstand the sales pressure. According 
to the covering letter, ‘‘ the ability to make a witty and enter- 
taining speech is nowadays taken for granted in most business 
and social circles.’’ The writer has evidently been fortunate 
in his experience of after-dinner speakers, but if he is right 
I shall certainly have to buy or borrow a copy of “ The 
Speaker’s Handbook ”’ before my turn comes round again. 

Now, had he offered me ‘‘ The Diarist’s Handbook,”’ 
resistance to sales pressure would have been nil. As he 
encouragingly remarks: “‘ . given adequate time, any 
man-of-affairs is capable of polishing an important phrase 
until it sparkles [sed guere] or of achieving that novel arrange- 
ment of words and ideas which makes people laugh ... 
But it usually happens that time is short, and there is a 
frantic search for ideas which are wanted quickly.’ Too 
true ; and unfortunately also the conscientious diarist must 
look for his material, as it were, on his front doorstep. If the 
horrid truth be told, clients are not always amusing ; their 
problems, more often than not, are wholly devoid of originality 
and interest; and much that one does is tiresome and 
pedestrian. 

So it is with a mixture of envy and despair that this diarist 
notes the succulent fare provided for would-be speakers 
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by “‘ The Speaker’s Handbook.’’ There are 5,000 “ gems of 
wit grouped for easy reference ’’’ under a variety of headings, 
e.g., ability, action, actors, admiration and ambition. And 
there should be some good things under high prices, house- 
keeping, hunting, lawyers and optimism—in that order— 
followed by originality, which looks hopeful. Moreover, 
who could not make something of television, tobacco, twins, 
wages, whitewashing, wisdom and words ? 


It will be observed that these objects, animal, vegetable, 
mineral and abstract, are alphabetically grouped, but one 
wonders by what system the advertisers have compiled their 
nominal roll of the authors of all this wit, wisdom and humour. 
Dean Inge, as I see, is placed at only one remove on each 
side from Euripides and Confucius, which would have pleased 
him, but why put him next to Clarence Darrow and Raymond 
Gram Swing? When it comes to “Woman,” there is a 
variety of talent to choose from, with Socrates sandwiched 
between George Eliot and Joseph Conrad, and Samuel Butler 
following hard upon. I should suppose that quotations from 
Samuel Butler would need to be carefully ‘“‘ screened.” 
Significantly, there is no mention of Rudyard Kipling or of 
Somerset Maugham, but this is understandable, since the 
supposition is that you are to say a few words on the subject 
of ‘‘ The Ladies.’’ Finally, I am assured that still more 
witty material would be found under the heading Marriage, 
and of that I have no possible doubt whatever. In the 
meantime, here we are at the beginning of another new year, 
with many problems more immediate than after-dinner 


speaking. “ Escrow.” 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “‘ The Solicitors’ Journal”’.] 


Damages for Loss of Earnings: The Double Tax 


Sir,—The recent decision of the House of Lords in the case of 
British Transport Commission v. Gourley has attracted some 
attention by the lay public. There is one point in connection 
with this judgment which continues to perplex me. I refer to 
the element of double taxation implicit in the award. 

It is, I think, reasonable to assume that damages awarded for, 
inter alia, loss of earning capacity call for investment like any 
other form of surplus capital. The sum awarded having so to 
speak already been taxed at the source must then bear further 
tax on the income yield at the appropriate rate, the income 
also being treated as part of the injured person’s total income 
for sur-tax purposes. Additionally, of course, the injured person 
loses any entitlement to earned income relief in respect of the 
moneys invested. 

To permit the injured person to enjoy the full compensatory 
benefit intended, he would appear obliged to live on a steadily 


The Soricitors’ ARTICLED CLERKS’ SOCIETY announces the 
following programme: 1st February, Mr. Sydney Silverman, M.P., 
will talk (subject to Parliamentary duties) on ‘‘ Capital Punishment,”’ 
with special reference to the Bill which he has introduced into 
the Commons—6 p.m., Law Society’s Hall; 9th February, 
Scottish Reels, at The Law Society’s Hall, 6 p.m., members 1s., 
visitors 1s. 6d., refreshments will be available ; 16th February, 
Mock Trial, 6 p.m.; 22nd February, Rugby match v. West- 


minster Hospital, at Cobham, 2.15 p.m. ; 23rd February, Theatre 
party—for details telephone Clive Kelly at FLE 5718 (day only) ; 
lst March, Scottish Reels at The Law Society’s Hall, 6 p.m., 
members 1s., visitors 1s. 6d., refreshments will be available. 
The Society’s Spring Dance will be held at the Royal Empire 
Society on 24th March. Dress will be optional and a free buffet 
will be provided. 


diminishing fund of capital. The worry and uncertainty attendant 
upon such a mode of existence, particularly where the expectation 
of life after the accident is still of reasonable duration, need no 
elaboration. 


Careful thought leads one to the conclusion that any legislation 
bearing on this matter is bound to be complex in its nature and 
to present considerable administrative difficulties. If, however, 
in awarding damages for loss of earning capacity, the courts 
were obliged to take into account the future incidence of taxation 
as it would be likély to affect the sum awarded on investment 
and to set off an amount roughly equivalent against the notional 
sum in respect of tax required to be deducted in assessing the 
award, then the compensatory benefit to the injured person 
would, in my opinion, tend to be more real than it can be said to 
be in the present state of the law. 

T. EpGAR Darsy. 

London, S.W.3. 


At the annual general meeting of the SocrETY oF LABOUR 
Lawyers, at 9 King’s Bench Walk, Temple, London, E.C.4, 
the following resolution was passed: ‘‘ This annual general 
meeting of the Society of Labour Lawyers regrets the refusal of 
Her Majesty’s Government, more than two years after the 
report of the Royal Commission on Capital Punishment, to state 
whether or not it concurs in the unanimous recommendation of 
the Royal Commission that the law of murder relating to 
‘constructive malice,’ provocation, suicide pacts, mental defici- 
ency and provisions of the Capital Punishment Amendment Act, 
1868, ought to be amended, and protests against the inactivity of 
a Government which cannot find time to make up its mind on 
questions the determination of which may at any time mean 
for some man or woman the difference between a right to life 
and a liability to death.” 
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NOTES OF CASES 


These Notes of Cases are published by arrangement with the Incorporated 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible, the appropriate page reference is given at the end of the note. 


House of Lords 


LEASE VESTED IN FOREIGN COMPANY : 
FORFEITURE TO CROWN 
A.-G. v. Parsons 


Earl Jowitt, Lord Porter, Lord Morton of Henryton, 
Lord MacDermott and Lord Cohen. 19th December, 1955 


Appeal from the Court of Appeal ({1955] Ch. 664; 99 Sot. J. 
399). 

In 1953, a company incorporated in Eire was registered at the 
Land Registry as the proprietor for valuable consideration of 
leasehold premises held under a lease for ninety-nine years 
expiring in 1957. It had not been granted a licence to hold 
land in mortmain. After receipt by the Crown of demands 
from the ground landlords for arrears of rent and compensation 
for breach of covenants, the Attorney-General took out a summons 
to ascertain whether the leasehold interest should be deemed to 
be vested in the company or the Crown and whether the Crown 
was liable notwithstanding that Her Majesty had not entered or 
taken possession of the property. The Court of Appeal, affirming 
Harman, J., held that the Crown was so liable. 


MORTMAIN : 


EARL JowitT said that it was common ground that, so far 
as was possible, Her Majesty had disclaimed any interest in the 
land. The respondents claimed that on the true construction 
of the Mortmain and Charitable Uses Acts, 1888 and 1891: 
(1) the transfer to the company was an assurance of lands in 
mortmain, and (2) it brought about an automatic transfer of 
the unexpired residue of the term whereby it became vested in 
Her Majesty. The Crown contended that, even if there had been 
an assurance of lands in mortmain (which was disputed), Her 
Majesty would have acquired merely a right to enter on and 
take possession of the lands if she desired to do so, but was under 
no obligation if she did not so desire. The House had to con- 
sider whether Morelle, Lid. v. Waterworth [1955] 1 Q.B. 1 was 
rightly decided. It followed from that case that anyone holding 
a short unexpired residue of a leasehold interest would merely 
have to transfer that interest to a company without a licence to 
hold lands in mortmain to produce the result that the unexpired 
residue would be vested in Her Majesty, so as to make her liable 
under the covenants in the lease. The law as it existed before 
the passing of the Acts of 1888 and 1891 was contained in the 
Statute Di Viris Religiosis (7 Edw. I Stat. 2 c. 1) against 
allowing any land to come into mortmain under pain of forfeiture. 
It contained provisions preserving the rights of the chief lords 
or the next chief lord or the lord immediate, as the case might 
be, to enter upon the land and, in the event of the lords neglecting 
to exercise their right, it was provided that after the expiration 
of one year from the act creating the forfeiture, ‘‘ we shall take 
such lands and tenements into our hands.”’ For an explanation 
of this statute see Coke on Littleton 2 b. It did not extend to 
leaseholds unless the lease by the length of the term granted 
or by reason of its other incidents could be regarded as an 
alienation of the fee. There was no automatic forfeiture. The 
king could not enter on lands alienated in mortmain save after 
office found or inquisition and it was open to the king to decide 
whether or not this machinery should be put in motion. Other 
Statutes made it plain that the prohibition against alienation 
applied to corporations lay as well as corporations ecclesiastical. 
So the law remained in all essentials for many centuries. The 
problem in the present case was whether the Acts of 1888 and 
1891 made such a fundamental alteration in the structure of 
the pre-existing law as to involve the consequence that an aliena- 
tion in mortmain which had previously given the king a right 
to re-enter on the lands if he so desired was henceforth to involve 
an automatic transfer of the lands to the sovereign. By 1888 
feudal tenure had, for all practical purposes, come to an end 
and it was hard to imagine any reason for the Legislature to make 
such a sweeping alteration. By the amended definition of 
‘land ”’ in s. 3 of the Act of 1891, ‘‘ land ”’ included ‘“‘ tenements 
or hereditaments of every tenure.’” Assuming, without express- 
ing any final opinion on the point, that the transfer to the com- 
pany of the residue of the term constituted an “‘ assurance of 


lands in mortmain,”’ that transfer was within the prohibition 
of the Act. The critical words were : “‘ the land shall be forfeited 
to Her Majesty from the date of the assurance, and Her Majesty 
may enter on and hold the land accordingly ”’ (s. 1 (1) of the Act 
of 1888). The extent and consequences of the word “ forfeited ”’ 
might be controlled by the context in which it was used. Before 
the Act it would have been appropriate to use the word 
“ forfeited ’’ in relation to lands which had become liable to 
forfeiture. It might happen that the king would enter and 
take possession and in that event it would be appropriate to 
refer to the land as having been forfeited. On the other hand, 
the king might not exact the penalty and it would then be correct 
to say that the land had been forfeited but advantage had not 
been taken of the forfeiture. No inference could be drawn 
from the use of the word “ forfeited,’’ for the consequences of a 
prohibited alienation depended not only on the forfeiture but on 
whether there had been a subsequent entry on the land. There 
was no automatic forfeiture and the appeal should be allowed. 

LorD PoRTER agreed. 

Lorp Morton or HENRyYTON dissented. 

Lorp MacDermott and Lorp CoHEN agreed that the appeal 
should be allowed. 

APPEARANCES: Sir Reginald Manningham-Buller, O.C., A.-G., 
Cross, Q.C., and Denys Buckley (Treasury Solicitor) ; S. Pascoe 
Hayward, Q.C., and F. E. Skone James (Meredith, Hardy and 
Hutchison, for Lamb, Brooks & Bullock, Odiham). 


(Reported by F. H. Cowper, Esq., Barrister-at-Law] (2 W.L.R. 153 


Court of Appeal 


FATAL ACCIDENTS ACTS: REMARRIAGE OF WIDOW 
OF DECEASED: RIGHT OF DEPENDANT CHILD TO 
DAMAGES THEREAFTER 
Mead v. Clarke Chapman & Co., Ltd. 


Singleton, Jenkins and Parker, L.JJ. 5th December, 1955 


Appeal from Donovan, J. 

About nine months after the death of her husband in an 
accident for which the defendants, his employers, admitted 
liability, the widow remarried. In an action under the Fatal 
Accidents Act, 1846, as administratrix of the estate of her deceased 
husband the widow claimed, inter alia, damages for her infant 
daughter, as a dependant of the deceased. The trial judge held 
that the child was only entitled to damages for the weeks prior to 
the remarriage of the mother, and he awarfled her £36. The 
plaintiff appealed. 

SINGLETON, L.J., said that the defendants claimed that the 
child’s right to damages ceased to be effective when her mother 
married again, as the step-father was kind and considerate, 
and the family circumstances were much the same as ‘before. 
The plaintiff contended first, that no regard should be given to 
the fact that the daughter had a step-father, as the benefit from 
that quarter did not accrue as a result of the death ; alternatively, 
that the judge was wrong in holding that dependency wholly 
ceased when the daughter acquired a step-father. The question 
of voluntary benefits in connection with damages under the 
Fatal Accidents Acts had been considered in Baker v. Dalgleish 
S. S. Co. [1922] 1 K.B. 361 and Peacock v. Amusement Equipment 
Co. [1954] 2 Q.B. 347, from which cases guidance could be had. 
It was right, up to a point, that regard should be had to the 
fact that the child had a good step-father, but that did not remove 
the burden on the defendants altogether. Although the child 
might not have suffered any damage between the dates of the 
remarriage and of the hearing, the position might not always 
remain the same; the onus was on the defendants to show that 
in all probability the child could not suffer loss in the future, and 
that she was provided for for the rest of the time when she might 
have been dependent on her father. That had not been shown. 
Though there was no suggestion that the step-father might 
not continue to do the right thing, he could not be forced to 
support the child as a father could. The plaintiff's first proposition 
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was not acceptable, but on the second proposition it would be 
right to increase the damages to £200. 
Jenkins and ParkER, L.JJ., agreed. Appeal allowed. 
APPEARANCES: L. G. Scarman (Ellis, Bickersteth & Co.) ; 
John Russell (Carpenters). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law) {1 W.L.R. 76 


RYLANDS v. FLETCHER : EXPLOSION CAUSED BY MATCH 
THROWN INTO EMPTY PETROL TANK OF MOTOR COACH 


Perry v. Kendricks Transport, Ltd. 


Singleton, Jenkins and Parker, L.JJ. 9th December, 1955 


Appeal from Lynskey, J. 

The plaintiff, a boy ten years of age, was seriously injured by 
the explosion of petrol fumes from the tank of a disused coach 
parked near the southern edge of the defendants’ parking ground. 
The petrol had been drained out and a cap screwed on to the 
entrance pipe. As the plaintiff approached the edge of the 
parking ground he saw two other boys of about the same age 
standing on the raised edge of the ground, and when he was 
about level with the coach those boys jumped away and 
immediately the explosion occurred. It was found by the trial 
judge that the screw cap had been removed that day by someone 
unknown and that one of the two boys had thrown a lighted 
match into the tank. He held that there had been no negligence 
on the part of the defendants and dismissed the action brought 
by the plaintiff’s father as his next friend. The plaintiff appealed, 
contending (inter alia) that the rule in Rylands v. Fletcher (1868), 
L.R. 3 H.L. 330, applied, the defendants having kept upon 
their land, at their peril, a dangerous object likely to do mischief 
if the fumes from it escaped. 


SINGLETON, L.J., said that, assuming that an action for 
damages for personal injuries was within the purview of Rylands 
v. Fletcher, and assuming also that a coach with an empty petrol 
tank came within the rule, the occupier could escape liability 
if the damage was caused by the mischievous, deliberate and 
conscious act of a stranger (Rickards v. Lothian [1913] A.C. 263). 
In the present case two acts had happened ; the removal of the 
petrol cap, which was unexplained, and the throwing of the lighted 
match into the tank. The plaintiff contended that the defendants 
knew that boys played on their parking ground ; that the coach 
should be regarded as an allurement, and that the defendants 
ought to have foreseen and guarded against such an act. But 
that proposition placed much too high a duty on occupiers of 
property. If the person who interfered was someone whom the 
defendants might expect to be on their ground, and if the 
character of the interference was something which they ought to 
anticipate, then they did owe some duty, but that did not extend 
to the facts of the present case. The act was one which a boy 
of ten knew to be wrong; it was a mischievous and deliberate 
act, which the defendants had no reason to anticipate, and which 
was committed by someone who was not under their control. 
The appeal should be dismissed. 

JENKINS, L.J., agreed. 

PaRKER, L.J., agreeing, said that at present it must be taken 
that the rule in Rylands v. Fletcher covered an action for personal 
injuries, as the question had been left open in Read v. J. Lyons & 
Co., Ltd. [1947] A.C. 156. Appeal dismissed. 

APPEARANCES: M. A. B. King-Hamilton, Q.C., and C. P. 
Burke (Peacock & Goddard, for Clulow & Rudge, Brierley Hill, 
Staffs.) ; D. P. Draycott (Bentleys, Stokes & Lowless, for Turner, 
Bayley & Co., Dudley). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) {1 W.L.R. 85 

RENT RESTRICTION: RENT-CONTROLLED DWELLING- 

HOUSE CONVERTED BY TENANT INTO TWO FLATS: 

PREMIUM ON ASSIGNMENT OF TENANCY: LEGALITY 
Lower v. Porter 


Denning, Hodson and Morris, L.JJ. 9th December, 1955 


Appeal from Bournemouth County Court. 


The lessee of a dwelling-house to which the Rent Acts applied 
converted it into two self-contained flats at a cost of £280, and 
assigned the remainder of his lease to the plaintiff, who paid him 
£600, and, after entering into possession, claimed the return of 
that sum as an unlawful premium prohibited by s. 2 (2) of the 
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Landlord and Tenant (Rent Control) Act, 1949, which by s. 2 (3) 
provides: ‘‘ This section applies to any tenancy of a dwelling- 
house, being a tenancy to which the principal Acts apply, such 
that when the dwelling-house is let under the tenancy it is a 
dwelling-house to which the principal Acts apply.” 


DENNING, L.J., said that for the lessee it had been argued 
that the Act of 1949 did not apply because at the time of the 
assignment the dwelling-house was not a “ dwelling-house ”’ 
to which the Rent Acts applied, but was two dwelling-houses, 
and that s. 2 (3) should be construed to mean that the relevant 
time for applying the second half of the subsection was the 
time of the assignment. His lordship could not accept that 
construction. It seemed to him plain that the section covered 
a case like the present, because, even though the house had been 
converted into two separate flats, it was still a dwelling-house 
to which the principal Acts applied. The words in the second part 
of subs. (3) did not derogate from the effect of the first part, 
which provided that the section ‘“‘ applies to any tenancy of a 
dwelling-house, being a tenancy to which the principal Acts 
apply.” This was such a tenancy. The £600 was accordingly 
a premium recoverable by the plaintiff, subject to credits allowed 
for the cost of work done, namely, £280. The appeal should be 
dismissed. 

Hopson, L.J., agreeing, said that the last phrase of subs. (3) 
had no limiting effect on the subsection taken as a whole. 


Morris, L.J., also agreeing, said that in Langford Property 
Co., Ltd. v. Goldrich [1949] 1 K.B. 511, Somervell, L.J., had made 
it clear that there might be two houses let as one dwelling-house 
within the meaning of the definition ; thus, even if the time to be 
regarded was the time of the assignment by the lessee and not, 
as his lordship thought, the time of the original letting by the 
owner to the lessee, the house could still be a dwelling-house, 
for the assignment was of the tenancy of the house as a whole. 
Appeal dismissed. 


APPEARANCES: John Southam and Robert Hughes (Jaques & 
Co., for John W. Richardson, Christchurch, Hants); Miss June 
Verrall (Vivash Robinson & Co., for Harold G. Walker, 


Bournemouth). 
{Reported by Miss M. M. Hitt, Barrister-at-Law] 


(2 W.L.R. 215 
DIVORCE : PETITIONER CHARGED WITH CONSTRUCTIVE 
DESERTION : STATEMENTS BY THIRD PARTY 
REGARDING PETITIONER NOT ALLEGED TO BE TRUE 


Elliott v. Elliott 
Morris and Parker, L.JJ. 19th December, 1955 


Appeal from Judge Charlesworth, sitting as a special 
commissioner. 


On a petition for divorce by a wife on the ground (inter alia) 
of desertion, the husband by his answer pleaded desertion on 
the part of the wife, alleging that he had good grounds for living 
apart from her as he had reasonable grounds for believing that 
she had been guilty of adultery. Among the matters pleaded 
as grounds for such belief was an allegation that the husband 
had been informed by his mother that in July, 1953 (more than 
a year after the parties had separated), the wife had been admitted 
to hospital suffering from a miscarriage, and that he had been 
further informed by his mother in April, 1954, that the wife 
was again pregnant. There was no allegation that these state- 
ments were true, or that the husband had made any inquiries 
about them. On the wife’s application the commissioner ordered 
the allegation to be struck out. The husband appealed. 


Morris, L.J., said that the commissioner had come to a 
correct conclusion ; to hoid otherwise would be departing from 
what had been properly laid down in some of the authorities 
and from what was fair. If a husband was allowed to say that, 
because he believed what might be mere idle chatter, he was 
entitled to remain apart from his wife, the wife would be 
prejudiced even though there might have been no conduct on 
her part such as would lead a reasonable person to believe her 
guilty of adultery. Glenister v. Glenister [1945] P. 30 and Wood 
v. Wood [1947] P. 103 showed that although a husband might not 
be able to prove that his wife had been guilty of adultery, if 
her conduct had been such as to raise in his mind a reasonable 
belief of her guilt, he had a sufficient defence to proceedings 
based on desertion, and in both cases emphasis was laid on the 
actual conduct of the wife. In Beer v. Beer [1948] P. 10, 
Willmer, J., had drawn a distinction between bona fide belief 
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induced by actual conduct on the part of the wife of a suspicious 
or incriminating nature, and such belief when induced by 
extraneous circumstances. A husband could not justify his 
living apart by an allegation that he believed something that he 
was told, without alleging any conduct on the part of the wife 
inducing a belief as to its truth. 

ParkKER, L.J., agreed. Appeal dismissed. 

APPEARANCES: HAY. M. McHale (Theodore Goddard & Co., for 
Swinburne & Jackson, Durham); N. Lermon (Crossman, Block 
& Co., for Richmonds, Newcastle upon Tyne). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 219 


BILL OF LADING: STRIKE DEVIATION CLAUSE: 
DISCHARGE AT HAMBURG INSTEAD OF LONDON 


G. H. Renton & Co., Ltd. v. Palmyra Trading Corporation 
of Panama 

Singleton, Jenkins and Hodson, L.JJ. 20th December, 1955 

Appeal from McNair, J. ([1955] 3 W.L.R. 535 ; 99 Sot. J. 762). 

The Hague Rules, as incorporated in the (Canadian) Water 
Carriage of Goods Act, 1936, provide by art. III, r. 2: ‘‘ Subject 
to the provisions of art. IV, the carrier shall properly and care- 
fully load, carry and discharge the goods carried.’’ 
By r. 8: ‘‘ Any clause, covenant or agreement in a contract of 
carriage relieving the carrier or the ship from liability for loss 
or damage to or in connection with goods arising from negligence, 
fault or failure in the duties and obligations provided in this 
article or lessening such liability otherwise than as provided in 
these rules, shall be null and void and of no effect.’’ By art. IV, 
r.4: ‘‘ Any deviation in saving or attempting to save life or 
property at sea, or any reasonable deviation shall not be deemed 
to be an infringement or breach of these rules or of the contract 
of carriage, and the carrier shall not be liable for any loss or 
damage resulting therefrom.’’ Timber was shipped at Canadian 
ports under bills of lading “‘ for carriage to London or Hull or 
so near thereunto as the vessel may safely get They 
incorporated the Hague Rules as enacted by the (Canadian) 
Water Carriage of Goods Act, 1936. The bills of lading provided, 
by cl. 14 (c) of the printed conditions, that ‘“‘ should it appear 
that. . . strikes. . . would prevent the vessel from. . . entering 
the port of discharge or there discharging in the usual manner 
and leaving again. . . safely and without delay, the master may 
discharge the cargo at port of loading or any other safe and 
convenient port ” By cl. 14 (f) “the discharge of any 
cargo under the provisions of this clause shall be deemed due 
fulfilment of the contract.’’ The vessel left Nanaimo, British 
Columbia, on 3rd September, 1954. While she was on passage 
a strike broke out in the port of London and later in the port 
of Hull and the defendants caused the ship to proceed to Hamburg 
and there discharge the timber. The shipowners took no steps 
to forward it to London at their own expense, but made it 
available to the plaintiffs, the indorsees and holders of the bills 
of lading, at Hamburg on payment of full freight. The plaintiffs 
claimed damages for breach of contract, but the defendant 
shipowners contended that by discharging at Hamburg they 
had effected due delivery under the bills of lading. McNair, J., 
gave judgment for the cargo owners, holding that while under 
cl. 14 (c) the shipowners were justified in discharging the cargo 
at Hamburg with a view to forwarding it to London at their 
own expense, cl. 14 (f) which provided that delivery at Hamburg 
should be deemed due delivery was so repugnant to the primary 
and unqualified promise to deliver in London that it must be 
rejected. He also held that under the Hague Rules the ship- 
owners could not claim to affect due delivery in Hamburg. The 
shipowners appealed. 


SINGLETON, L.J., said that the defendants relied on cl. 14 (c) 
and (f) of the bills of lading, and it was submitted on their behalf 
that they had carried out the terms of their contract, and that 
they were entitled to judgment in the action. The case put 
forward on behalf of the plaintiffs was that cl. 14 (c) and (f) 
should be disregarded on one, or both, of two grounds : (1) Under 
the common law: The main object of the bills of lading was to 
provide for the carriage of timber to London in consideration of 
an agreed freight. It was said that on principle and on authority, 
if the printed words conflicted with the main object and intent 
of the contract they must be limited and, if necessary, dis- 
regarded so as to give effect to, and not to defeat, that object 
and intent; and, further, that there was such a conflict in the 
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present case if the printed sub-cll. (c) and (f) were taken together. 
(2) Under the Water Carriage of Goods Act, 1936, of the 
Dominion of Canada: The Hague Rules applied and formed 
part of the contracts. The plaintiffs claimed that in failing to 
deliver the goods at London (or Hull) the defendants were in 
breach of art. III, r. 2, which provided that the carrier should 
properly and carefully load, handle, stow, carry, keep, care for 
and discharge the goods carried. They said that a clause which 
allowed final discharge of the goods at the port of shipment 
and gave the shipowner the right to full payment was not carriage 
within the Act, and was avoided by art. III, r. 8; that the 
sub-clauses purport to allow a deviation which was not a reason- 
able deviation under art. IV, r. +, and consequently they were 
avoided by art. III, r. 8. The shipowners relied strongly on 
Margetson v. Glynn [1892] 1 Q.B. 337; [1893] A.C. 351, which 
was also a case of deviation. The result of the decisions in 
the Court of Appeal and the House of Lords was that one must 
consider the particular contract into which the parties had 
entered, and if there was any printed condition which would 
defeat the object and intention of the parties, it should be 
limited or disregarded. McNair, J., had accepted that sub- 
mission ; but it was open to the parties to agree to an alternative 
port of discharge in the event of strikes, and cl. 14 (c) coupled 
with 14 (f) was not to be regarded as repugnant to the object 
of the contract, but as providing an agreed method of performance 
should the position envisaged by cl. 14 (c) arise. The clause 
had been in existence for many years, and had been considered, 
without any question as to its validity being raised, in such a 
case as Tillmanns & Co. v. Knutsford S.S., Ltd. [1908] 1 K.B. 185, 
where the names of the counsel and instructing solicitors were 
such that it was plain that if the present point had been considered 
worthy of argument, it would have been raised. So far as the 
common law was concerned, the shipowners had duly performed 
their contract. The question under the Hague Rules depended 
on the construction of art. III, r. 2; that should not be read as 
covering a duty to discharge at the destination agreed on; the 
duty imposed was to load, stow and discharge the goods carried 
properly and carefully. The judge had said that it was implicit 
that discharge should take place at the proper port; but there 
was no need to imply any such term, and there was nothing in 
the Act or rules to prevent the parties agreeing on a substituted 
method of performance in the event of a strike; the absence of 
such a provision would cause grave inconvenience to both 
parties. It was next said that though art. IV, r. 4, permitted 
a reasonable deviation, the deviation in the present case was 
not reasonable. But the discharge at Hamburg should not be 
regarded as something done under a liberty to deviate ; it came 
about because of difficulties envisaged by cl. 14 (¢) which provided 
for a substituted place of delivery. The appeal should be 
allowed. 

Hopson, agreed. Appeal allowed. 


JENKINS and a i 
Leave to appeal. 

APPEARANCES: EE. Roskill, Q.C., T. G. "Roche, Q.C., and 
A. Bateson (Richards, Butler & Co.) ; A. A. Mocatta, Q.C., and 
R. A. MacCrindle (William A. Crump and Son). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) (2 W.L.R. 232 


Chancery Division 


TRADING WITH THE ENEMY: STERLING LOAN BY 
BRITISH COMPANY TO GERMAN COMPANY: GERMAN 
MORATORIUM LAW OF 1933: CLAIM AGAINST 
ADMINISTRATOR OF GERMAN ENEMY PROPERTY 


In re Claim by Helbert Wag¢g & Co., Ltd. 
8th December, 1955 


Upjohn, J. 

Case stated by Administrator of German Enemy Property. 
The Distribution of German Enemy Property (No. 2) Order, 
1951, provides by art. 7: ‘“‘ (1) The Administrator shall determine 
whether any claim is established for the purposes of this order 
(2) The determination of the Administrator in relation to 
any claim shall be final: Provided that the claimant, if 
dissatisfied with the determination as being erroneous in point 
of law, may . . . require the Administrator to state and sign a 
case for the opinion thereon of the High Court,’’ and provision 
is made, where questions other than of English law arise, for the 
case to be referred to the appropriate court in Scotland, Northern 
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Ireland, Jersey, Guernsey or the Isle of Man. By a loan 
agreement made on 19th December, 1924, between a German 
company (‘the company ’’) of the one part and an English 
company (‘the claimant’’) of the other part, the claimant 
agreed to create a sterling loan of £350,000 with interest at 
75 per cent. Clause 2 of the agreement provided that the 
principal and interest should be paid in sterling in London free 
from all German taxes, and cl. 5 provided that the loan should 
be secured by a specific mortgage upon certain coalfields in 
Germany belonging to the company. Clause 12 provided: 
“This agreement shall be construed in accordance with German 
law. An Itnglish and German text have been drawn up, but the 
parties agree that, in the event of any conflict between the English 
and German texts, the English text shall prevail. ...’’ The 
loan was duly made and the company discharged its obligations 
thereunder until 1933, when the German Moratorium Law of 
30th June was passed. That law provided that a Konversions- 
kasse for foreign debts would be created, that debts payable in 
foreign currencies must be converted into Reichmarks and paid 
into the IXonversionskasse, the debtor’s liability to the creditor 
being discharged thereby. The company duly paid Reichmarks 
into the Konversionskasse at the appropriate rate of exchange, 
and continued to do so after the outbreak of war between Great 
Britain and Germany in 1939, and by 1945 the company had 
paid the full equivalent in Reichmarks of the whole loan 
outstanding and interest thereon. On 3rd September, 1939, there 
was outstanding under the loan agreement £174,142 in respect 
of capital, and the claimants claimed, under the provisions of 
the Distribution of German Enemy Property Act, 1949, and the 
orders made thereunder, to rank as creditors in respect of that 
amount and interest thereon. The Administrator of German 
Enemy Property, in rejecting the claim, held that the contract 
was governed by German law and that the company’s payments 
to the Konversionskasse had the effect under the municipal law 
of Germany then in force, namely, the Moratorium Law ot 1933, 
of discharging all liabilities of the company in respect of the loan 
both as to capital and interest. The claimant appealed. At the 
hearing of the appeal the claimant sought to question the 
administrator’s decision (a) on the assumption that he was right 
in his determination as to the domestic effect of the Moratorium 
Law, and (4) in the alternative, that it was entitled to adduce 
further evidence to support its contention as to the true intent 
and etfect of that law. 

Upyoun, J., said that the administrator had determined the 
matter solely on the question as to the effect of the Moratorium 
Law by the municipal law of Germany. Assuming that the 
administrator was right on that question, the claimant submitted 
(1) that the debt was situate in London as it was payable there ; 
2) that the Moratorium Law had no extra-territorial effect, so 
that if the debt was situate in London there was a balance due in 
sterling in 1939; (3) that if the debt was situated in Germany, 
the Moratorium Law was confiscatory and would not be enforced 
by an English court against a non-German ; and (4) the further 
performance of the loan agreement, as varied by the Moratorium 
Law, became illegal at the outbreak of war, so that the contract 
was abrogated but the debt remained. On the first question, it 
did not seem right to speak of a debt having a local situation 
until it was payable and could be recovered by suit, as its situs 
primarily depended on the residence of the debtor ; the question 
was, What was the proper law governing the contract, and that 
depended on the intention of the parties. There were indications 
in the contract either way, but the provision that it was to be 
construed in accordance with German law was decisive, and the 
contract must be governed by that law as it existed from time 
to time. If the si/us of the debt had been the relevant considera- 
tion, the general rule was that a debt was locally situate where the 
debtor resided, and it appeared from the decision of the Court of 
Appeal in Deutsche Bank und Disconto Gesellschaft v. Banques des 
Marchands de Moscou (unreported ; 1930) that a debt could not 
be situate in a country where the debtor had no residence ;_ the 
debt was, accordingly, situate in Germany. The next question 
was whether the Moratorium Law ought to be recognised and 
enforced in a case where the proper law was German. In general, 


every civilised State must be recognised as having power to legis- 
late in respect of movables within its territory and contracts 
governed by its laws ; but there were certain exceptions, such as 
fiscal laws, discriminatory laws purporting to confiscate the 
property of British nationals, and laws aimed at confiscating 
the property of particular individuals or classes; but the cases 
showed that English courts had not recognised any principle that 
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confiscation without adequate compensation was per se a ground 
for refusing recognition. In particular, recognition would be 
given to legislation to protect the welfare of a nation by measures 
of foreign exchange control or currency devaluation ; most 
countries, including the United Kingdom, were doing that at the 
moment. I[ffect must, on the authorities, be given to such 
legislation where the law of the foreign State was the proper law 
of the contract or the movable was within its jurisdiction. 
The provisions of the Moratorium Law were not at all unusual 
in such a type of legislation, and it must be presumed that its 
object was to prevent a scramble for payment among Germany’s 
foreign creditors and to regulate the payment of debts in an 
orderly manner. Accordingly, it must be recognised as applicable 
in the present case. The next question was the effect of the out- 
break of war. It had been argued that then the provision for 
payment to the Konversionskasse became illegal, as tending to 
increase the resources of the enemy. But it was well settled that, 
if the [English company had been the debtor and the German 
company the creditor, the obligation to pay would have been 
suspended, not abrogated ; under the circumstances, the transfer 
of marks from one German to another in Germany did not increase 
the enemy resources, and this point failed also. Lastly, assuming 
that the administrator’s decision on the effect of German law in 
extinguishing the debt was wrong, his decision was prima faci: 
a question of fact and unchallengeable in view of the terms of 
art. 7 of the order of 1951. It was contended that German law 
was intended to be treated as a matter of law, in view of the various 
courts in which the administrator’s decisions could be challenged. 
But the article merely gave jurisdiction to courts convenient to 
different types of claimant and did not inferentially alter a well 
settled rule of English law. This point also failed, and the 
claimant’s appeal must be dismissed. Appeal dismissed. 

Milner Holland, Q.C., and M. Wheele 
Slaughter @ May); Denys Buckley and Browne-Wilkinsoi 
(Solicitor, Board of Trade). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


APPEARANCES: E£. 


[2 W.L.R. 183 


FINANCE CORPORATION: ‘ UNIT TRUST SCHEME”: 
APPROVAL OF BOARD OF TRADE REFUSED: ‘“‘ NOT TO 
THE SATISFACTION OF THE BOARD” 

Allied Investors’ Trusts, Ltd. v. Board of Trade 


Danckwerts, J. 14th December, 1955 


\djourned summons. 

A trust deed propounding a scheme for an “ authorised unit 
trust for the purposes of the Prevention of Fraud 
(Investments) Act, 1939, as amended by the Companies Act, 
1947, was submitted for the approval of the Board of Trade 
pursuant to the Act of 1939. The Board objected to the proposed 
size of the initial service charge which was included in the sale 
price of a unit, on the ground that it was too high, and refused 
to approve the scheme. The plaintiff company, as manager of 
the scheme, conterided that since the scheme contained all the 
matters specified in the Schedule to the Act pursuant tos. 16 (1) (¢), 
the Board of Trade were not entitled to refuse its approval on 
some other ground. 

Danckwenrts, J., said that the contention for the plaintiffs 
was that if the deed put forward on their behalf contained the 
provisions required to be in the deed pursuant to the terms of 
the Schedule to the Act, it was not open for the Board of Trade 
to take objection on some further ground. It had been pointed 
out that the provisions of the deed could not really be attacked 
on the ground that they did not show the necessary matters 
prescribed in para. 1 of the Schedule. It was perfectly correct 
to say that if the terms of the deed were before one, one could 
see what were the matters to be taken into consideration on 
fixing the manager’s prices for units on a sale and a purchase 
respectively, including the initial service charge. Section 16 
showed that that was not the whole question, because first of all 
the Board of Trade were empowered to ‘‘ declare to be an 
authorised unit trust scheme for the purposes of this Act any 
unit trust scheme in relation to which the Board are satisfied ”’ that 
the following prescribed conditions were fulfilled. The condition 
ins. 16 (1) (c) was ‘‘ that the scheme is such as to secure that any 
trust created in pursuance of the scheme is expressed in a deed 
providing ‘‘ to the satisfaction of the Board, for the matters 
specified in the Schedule to this Act.’’ He had come to the 
conclusion that on the true construction of the Act the plaintitfi 
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company was bound to set forth in its deed the matters referred 
to in paras. 1 to 6 of the Schedule, but that that had to be done 
to the satisfaction of the Board ; therefore, if the Board were not 
satisfied with the terms of the provisions in the deed relating to 
the matters prescribed in the Schedule, it was open to the Board 
of Trade to object. In the present case the Board of Trade were 
entitled to take the objection that the initial service charge was too 
high and to refuse to make an order pursuant to s. 16 of the Act. 
That was enough to dispose of the case, but he would refer to 
another argument put forward on behalf of the Board of Trade, 
that in the circumstances they had a general discretion which 
entitled them, in the proper exercise of a kind of semi-judicial 
function, to consider whether they should refuse to authorise 
unit trust schemes, even though the deed did contain the 
particulars which were required to be stated by the Schedule to 
the Act. There was much to be said for that argument. Were it 
necessary for him to do so, he would be inclined to say that 
the Board of Trade had such a discretion, but in view of 
the conclusion which he had reached on s. 16 (1) (c) of the Act 
it was not strictly necessary to give any final view on the question. 
In the result the application made on behalf of the plaintiff must 
be refused, and the summons would be dismissed. 
APPEARANCES: S. Pascoe Hayward, Q.C., and Michael Wheeler 
Coward, Chance & Co.); Denys Buckley (Solicitor, Board of 


Trade). 


(Reported by Mrs. IRENE G. R. Moses, Barrister-at-Law] [2 W.L.R. 224 


Queen’s Bench Division 


ROAD TRAFFIC: DISQUALIFICATION : POWERS OF 
COURT ON APPLICATION TO VARY 
R. v. Cottrell 


McNair, J. 16th November, 1955 

Application. 

The Road Traffic Act, 1930, provides by s. 7 (3) that a person 
disqualified from holding a licence to drive may, after six months 
after the conviction, apply to the court to remove the disquali- 
fication, ‘‘ and on any such application the court may . . . having 
regard to the character of the person disqualified and his conduct 
subsequent to the conviction or order, the nature of the offence 
and any other circumstances of the case, either by order remove 
the disqualification or refuse the application.’’ The 
applicant pleaded guilty in July, 1954, before Glyn-Jones, J., 
to a charge of dangerous driving; he was fined £50 and dis- 
qualified from driving all motor vehicles for five years. In 
imposing sentence the judge intimated that, if the applicant 
had behaved well in the meantime, the court might, in a year’s 
time, be willing to vary the disqualification so as to permit 
him to ride his motor-cycle. Soon after the conviction the 
applicant joined the Royal Engineers on a regular engagement, 
and had enjoyed an irreproachable character. He applied for 
the disqualification to be removed, or, alternatively, varied 
so as to permit him to drive a motor-cycle. 


McNair, J., said that in the circumstances it would be 
reasonable to accede to the application to remove the disquali- 
fication so far as motor-cycles were concerned. But it appeared 
from the terms of the section that the court could not vary the 
disqualification ; it could either remove it or dismiss the applica- 
tion. As the facts did not justify the removal of the disqualifica- 
tion as a whole, the application must be refused. Application 
refused. 

J. Rutter (Edward Lewis, James & Possart, 

Coplestone-Boughey (Director of Public 


APPEARANCES : 
Cardiff); J. F. 
Prosecutions). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law} 


{1 W.L.R. 70 
NATIONAL INSURANCE: EXEMPTION FROM 
CONTRIBUTIONS: ‘ INCOME ” 
Longsdon v. Minister of Pensions and National Insurance 
Havers, J. 12th December, 1955 

Appeal by case stated from a determination of the Minister 
under the National Insurance Act, 1946. 

The applicant was the owner of a farm and a herd of pedigree 
cattle. In order to improve the farm and build up his herd, he 
had ploughed back all profits made and as a result had shown 
consistent net losses amounting in the years 1951-52 and 1952-53 


Vol. 100) 55 


to £2,779 and £1,850 respectively. During the same years his 
gross income from securities and shares owned by him amounted 
to {293 and £297. He maintained a standard of living repre- 
senting expenditure at the rate of £1,500 a year partly by selling 
capital and borrowing from the bank. For income tax purposes 
his income was assessed at nil. The Minister decided that for 
the period January, 1952, to December, 1953, the applicant was 
not entitled to a certificate of exemption from liability to pay 
contributions under s. 5 (1) of the National Insurance Act, 1946, 
on the ground that his income exceeded £104 a year. The 
applicant appealed. 

J., said that the applicant contended that, in con- 
sidering what was meant by “ income,”’ the Minister ought to 
take into consideration the whole of the sources of income and 
the net results of the trading as regards the applicant’s farm 
and the properties which he owned. He contended that if it 
appeared, as the result of the assessment for income tax, that 
he was under no liability to pay tax, then he was not in receipt 
of income within the meaning of s. 5 (1) (a) (iii) of the Act of 
1946, that the word “ income ”’ in s. 5 (1) (a) (ili) should be read 
as either ‘‘ net income ”’ or “‘ income assessable to tax.’’ Counsel 
for the Minister had called attention to a number of authorities 
in which the courts overseas had from time to time considered 
the true interpretation of the word “ income,” in particular 
People v. Niagara Board of Supervisors (1842), 4 Hill (N.Y.) 20, 
an American decision in which Bronson, J., said: “ It is un- 
doubtedly true that ‘ profits’ and ‘ income’ are sometimes used 
as synonymous terms; but, strictly speaking, ‘ income’ 


HAvERsS, J., 


“6 


means 
that which comes in, or is received from any business or invest- 
ment of capital, without reference to the outgoing expenditure.”’ 
He (his lordship) had to construe s. 5 (1) (a) according to its 
natural and ordinary meaning, unless that would lead to some 
repugnance or absurdity. He was asked to infer the words 
“net income ’’ where the word ‘‘ income’”’ was mentioned, or 
“income assessable to income tax ’’ or “‘ income after deduction 
of expenditure’ or words of that kind. It would have been 
perfectly simple if that had been the intention of Parliament 
to have put in the word “ net’ or some such word which would 
have made it plain that what Parliament was contemplating 
was. the net income. On the contrary, Parliament had simply 
used the word “‘ income ”’ without adding any words of limitation 
or qualification. He was bound to give the word its natural 
and ordinary meaning, which was, as Bronson, J., said: ‘‘ That 


which comes in.’”’ He held, therefore, that the Minister correctly 
construed the provisions of the section. 


Appeal dismissed. 


APPEARANCES: The applicant appeared in person. Lodger 
Winn (Solicitor, Ministry of Pensions and National Insurance). 
{Reported by J. D. Pennincrton, Esq., Barrister-at-Law] [2 W.L.R. 176 


CONTRACT FOR EXPORT OF JUTE FROM INDIA TO 
EUROPEAN PORT FOR RE-SALE TO SOUTH AFRICA: 
INDIAN EMBARGO ON EXPORT TO SOUTH AFRICA 
Regazzoni v. K. C. Sethia (1944), Ltd. 

Sellers, J. 19th December, 1955 

Action. 

In September, 1948, the defendants agreed to sell and deliver 
to the plaintiff a large quantity of jute bags, September /October 
shipment, c.i.f. Genoa at 248 shillings per 100. At that time India 
was the largest and cheapest producer of jute bags, and South 
Africa a large consuming country, but, by way of political protest 
and on account of a dispute which had arisen between India and 
South Africa about the treatment of Indian nationals in South 
Africa, the Indian Government had, by regulations made under 
powers conferred by their Sea Customs Act, 1878, prohibited the 
export of goods to South Africa direct and sought to avoid indirect 
shipments, infringement of the regulations making the goods 
liable to confiscation and the shipper, or person held responsible, 
to a penalty. Consequently, South Africa was restricted in its 
purchases of jute bags and was prepared to pay high prices for 
any made available. Both the plaintiff and the defendants 
were well aware of the prohibition and that it would be unlawful 
for a shipper to export either directly or indirectly to South 
Africa, but they sought to take advantage of the situation, 
and both parties contemplated and intended that the contract 
goods would be shipped from India and be made available in 
Genoa for re-sale to the South African buying agency. The 
plaintiff claimed damages for non-delivery of the jute bags. 
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SELLERS, J., said that he rejected the submission for the 
plaintiff that the prohibition regulations were to be regarded 
as either penal or revenue enactments (although infringement 
of the regulations might involve penalties and fines which would 
enhance the revenue) or as confiscatory so that these courts 
would not give effect to them. Kestrictions on trade, both 
ingoing and outgoing, had been imposed by many, if not all, 
countries, on a variety of commodities, and for varying reasons. 
It was submitted, however, that the motive behind the Indian 
prohibition made it a “ political’’ law which our courts would 
disregard, and especially so as India and South Africa were both 
within the British Commonwealth of Nations. He (his lordship) 
rejected that argument; he would be most reluctant to enter 
upon a delicate and perhaps distasteful inquiry into another 
country’s motives for its legislation within its own realm unless 
there was the most compelling necessity. He saw no reason 
to condemn the Indian regulations as a political law which this 
country would disregard. In his judgment the court ought to 
recognise that in September/October, 1948, it was illegal for an 
Indian shipper to export jute fabrics from India where the 
ultimate destination was the Union of South Africa. In his 
lordship’s opinion, the transaction fell into a similar category 
to that of the whisky-running to the United States of America, 
during prohibition there, in violation of the laws of the United 
States (/*ostey v. Driscoll |1929) 1 IX.B. 470). There the venture 
was to get a prohibited commodity into the States; here the 
venture was dependent on someone getting out of the country 
the prohibited commodity which would enable the plaintiff 
to steal a march on lawful traders. The trial judge (Wright, J.), 
and Scrutton, L.J., in the Court of Appeal in the whisky case 
thought that the whisky might have been lawfully sold to Canada ; 
in the present case, he (his lordship) found that there was in effect 
no chance of the contract being fulfilled unless the jute bags 
escaped the Indian control, and no intention that it should be 
otherwise carried out. In his judgment the contract to the 
knowledge of both parties at the time of contracting could not 
in fact have been performed without the performance in a foreign 
and friendly country of an act which was illegal by the law of 
that country, and he must hold the contract to be invalid and 
unenforceable. Judgment for the defendants. 

APPEARANCES : Neil Lawson, Q.C., and Ek. J. Cohn (Buckeridge 
and Braune); A. A. Mocatta, O.C., R.W. Vick and Petey Kenworthy- 
Browne (Stuart Hunt & Co.). 


[Reported by Miss J. F. Lams, Barrister-at-Law] [2 W.L.R. 204 


Probate, Divorce and Admiralty Division 
COLLISION: FOG: CIRCUMSTANCES TO 
CONTINUOUS RADAR WATCH NOT 
KEPT 
Prospector (Owners) v. Chusan (Owners). 
Willmer, J. 


SHIPPING: 
BE CONSIDERED : 


The Chusan 
9th December, 1955 

Action. 

The plaintiffs’ vessel, the Prospector, was in collision with the 
defendants’ vessel, the Chusan, in the Straits of Dover. The 
weather was foggy with visibility two to three cables. The 
Prospector was proceeding at a speed of about eight knots, sounding 
regulation fog signals. Those on board the Prospector failed to 
stop their engines on hearing, forward of their beam, a fog signal 
from the Chusan, and altered course before the position and course 
of the Chusan were ascertained. The Chusan, a twin-screw turbine 
vessel, equipped with a radar set, was proceeding at a speed of 
about seven knots. On the bridge of the Chusan the master and 
chief officer periodically looked at the radar screen, but no 
continuous radar watch was being kept. The approach of the 
Prospectoy was not observed by radar, and a signal of one long 
blast was the first warning which those on board the Chusan 
received of the presence of the Prospector. In spite of the engines 
of each vessel being put astern, both vessels had some residual 
forward way at the moment of collision. 

WILLMER, J., found that the Prospector was to blame for 
breaches of art. 16 of the Regulations for Preventing Collisions 
at Sea, 1910, in that she proceeded at an excessive speed in fog 
and failed to stop her engines on hearing the fog signal of a vessel 
forward of her beam, and further, for prematurely altering course 
to port before the position and course of the Chusan were 
ascertained. He said that the Chusan was a high-powered vessel, 
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with good pulling-up power, but there was also another fact 
to which he must now refer which he thought was material to be 
taken into consideration: the Chusan was fitted, as one would 
have expected a large passenger ship to be fitted, with a radar 
set. It was the fact that no warning of the presence of the 
Prospectoy had been detected on the radar screen of the Chusan ; 
but it was also the fact that, at the material time, there was no 
officer on continuous watch at the radar set; the evidence showed 
that both the master and the chief officer were going in and out 
spasmodically and looking at the radar screen ; but it so happened 
that on none of the occasions when either of those officers looked 
at the radar screen was any trace of the Prospector found. Those 
circumstances had to be taken into consideration in deciding 
whether in a particular case a vessel was proceeding at a proper 
speed or not. He had come to the conclusion that for a vessel 
of that character navigating in that area, in those conditions of 
visibility and in circumstances in which a continuous watch was 
not being kept on the radar, a speed of 7 knots was excessive. 
He found no other fault with the Chusan, but he could not avoid 
concluding that the excessive speed of the Chusan was a factor 
contributing to the collision. He wished, however, to make it 
abundantly clear that what he had said was not to be interpreted 
as meaning that a vessel which did maintain a continuous watch 
on her radar was thereby entitled to proceed at an excessive 
speed in fog. He hoped that nothing that he had said in this 
case could be twisted round and used in future cases in such a 
way that it might seem to justify a speed which would otherwise 
be excessive, merely on the basis of a continuous watch being 
maintained on the radar set. This equipment was supplied to be 
used, and used intelligently ; but he was far from saying that 
the use of this equipment could be prayed in aid to justify 
navigation that would otherwise be reckless. Considering the 
apportionment of blame as between these two particular vessels, 
he entertained no doubt at all that there was a clear preponderance 
of blame in this case as against the plaintiffs’ ship, the Prospector, 
and in favour of the defendants’ ship, the Chusan, and he had come 
to the conclusion that the fair apportionment should, in all the 
circumstances, be that the Prospector was to blame to the extent 
of three-quarters, and the Chusan of one-quarter. 

F. Hayward, 0.C. and G. N. W. Boves 
Naisby, Q.C. and 


APPEARANCES: R. 
(Simpson, North Harley & Co.); J. V. 
]. B. Hewson (Thomas Cooper & Co.). 


{Reported by Mrs. Irene G. R. Mosszs, Barrister-at-Law]) [1 W.L.R. 72 


[Practice Note] 


HUSBAND AND WIFE: PRACTICE: DECREE: FORM 
OF DECREE: NAMING PARTIES FOUND GUILTY OF 
ADULTERY 
Miller (formerly Kozubowski) v. Kozubowski (Hekner (cited 
as Hepner), Denester (cited as Dennister) and Niekrasz cited) 


Mr. Commissjoner Latey, O.C. 21st December, 1955 


Application (by successful party) to amend decree nis: of 
divorce. 

On 9th November, 1955, the commissioner found the wife 
petitioner, who did not proceed with her case but against whom 
the husband had charged adultery, guilty of adultery with three 
men, whose names were Hekner, Denester and Niekrasz. Hekner 
was dismissed from the suit as there was no evidence against 
him, the wife’s confession being evidence only against herself. 
Denester and Niekrasz were found guilty of adultery with the 
wife petitioner. An order for the husband’s costs was made 
against Denester only, and not against Niekrasz. 

According to the accustomed practice over many years the 
order for the decree nisi was drawn up so as to name only 
Denester as the party cited guilty of adultery, as he was the 
only party cited who had been ordered to pay costs. Application 
was made for a correction of the order so that it should be 
recorded therein that the wife had committed adultery with 
each of the three men cited in accordance with the commissioner's 
finding against her. Cur. adv. vult. 

Mr. Commissioner LATEy, Q.C., said that he would grant an 
order on the application, namely, that the order should be 
drawn up so as to record therein the fact that the wife had been 
guilty of adultery with Denester and Niekrasz. The commis- 
sioner referred to a direction of 6th December, 1955, which had 
been issued by the senior registrar as follows: ‘‘ Where there is 
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a specific finding of adultery against a co-respondent or second 
respondent the name should appear in the statement of the 
ground for divorce in the decree (‘so-and-so had been guilty 
of adultery with A B, the co-respondent ’), whether or no there 
is any order for costs.’”’ The order as now drawn read: 
“. , be dissolved by reason that since the celebration thereof 
the petitioner has been guilty of adultery with Denester, the 


IN WESTMINSTER 


PARLIAMENT 


Parliament reassembles on 24th January after the Christmas Recess. 


STATUTORY INSTRUMENTS 


Coal Industry Nationalisation (Interim Income) (Rates of 
Interest) Order, 1956. (S.I. 1956 No. 4.) 

Coastal Flooding) Acreage Payments) Scheme, 1956. (S.I. 1956 
No. 2.) 5d. 

County of Middlesex (Electoral Divisions) Order, 1956. (S.I. 1956 
No. 12.) 

Education (Local Education Authorities) Grant Amending 


Regulations No. 4, 1956. (S.I. 1956 No. 3.) 

Great Ouse River Board (Cawdle Fen Internal Drainage 
District) Order, 1955. (S.I. 1955 No. 2004.) 5d. 

Hull and East Yorkshire River Board (Beverley Internal 
Drainage District) Order, 1955. (S.I. 1955 No. 2001.) 6d. 

Hull and East Yorkshire River Board (Cottingham Internal 
Drainage District) Order, 1955. (S.I. 1955 No. 2002.) 6d. 

Local Government (Contributions to Association of District 
Councils) (Scotland) Amendment Regulations, 1955. (S.I. 1955 
No. 1992 (S. 150).) 


NOTES AND 


Personal Notes 


Mr. Percy Hibbert, solicitor, of Hyde, has retired after fifty- 
eight years in practice. 


At their January meeting the Westminster Philatelic Society 
enjoyed a unique display of a collection of stamps of the whole 
world presented by Mr. N. Turk, solicitor, including his collection 
of Ascension, Dominica and Seychelles varieties. 


Mr. H. Ferrett, deputy town clerk of Spenborough, has 
resigned that office in order to take up a partnership with a 
firm of Cleckheaton solicitors. 


Miscellaneous 


In the Final Examination of The Law Society held on 7th, 
8th, 9th and 10th November, 1955, 245 candidates passed out of 
496. The Council have awarded the following prize: to JoHN 
Epwarp ApAms and RosALInD MARGARET Bax, jointly, the 
John Mackrell Prize, value £15. 


At the Intermediate Examination held at The Law Society’s 
Hall, Chancery Lane, W.C.2, on 17th and 18th November, 1955, 
out of seven candidates who gave notice for the whole examina- 
tion, two passed both parts. Out of 240 candidates who gave 
notice for the law portion only, 144 passed, three of whom 
were placed in the first class. Out of 459 candidates who gave 
notice for the trust accounts and book-keeping portion only, 
236 passed. 


A public lecture will be given at King’s College, Strand, 
London, W.C.2, on 30th January, at 5 p.m., by Professor G. D. 
Nokes, entitled : ‘‘ Codification of the Law of Evidence.” 
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second party cited, and with Niekrasz, the third party cited, 
and they with the said petitioner.’”” The commissioner observed 
that the direction would, of course, apply equally to parties 
cited. Order accordingly. 

APPEARANCES: Norman Lermon (Martin & Nicholson); the 
wife did not appear and was not represented. 


[Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 93 
AND WHITEHALL 
Police (Scotland) Amendment (No. 2) Regulations, 1955. 


(S.I. 1955 No. 2003 (S. 152).) 5d. 

Retention of Cables and Pipe Under Highways (Warwickshire) 

(No. 1) Order, 1955. (S.I. 1955 No. 2000.) 

Retention of Cables under Highways (Leicestershire) (No. 1) 

Order, 1955. (S.I. 1955 No. 1999.) 

Retention of Mains and Pipe under Highways (Lancashire) 

(No. 5) Order, 1955. (S.I. 1955 No. 1998.) 

Slaughter of Animals (Prevention of Cruelty) (Scotland) 

Regulations, 1955. (S.I. 1955 No. 1993 (S.151).) 6d. 
Stopping up of Highways (Berkshire) (No. 8) Order, 1955. 

(S.I. 1955 No. 1995.) 

Stopping up of Highways (Gloucestershire) (No. 12) Order, 1955. 

(S.I. 1955 No. 1996.) 

Stopping up of Highways (Gloucestershire) (No. 13) Order, 1955. 

(S.I. 1955 No. 1997.) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, W.C.1. The price in each case, unless 
otherwise stated, is 4d., post free.] 


NEWS 


THE Soticirors Acts, 1932 To 1941 


On the 16th December, 1955, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that the name of Tom DueErRpIN DutTToN, of 
No. 16A Belsize Lane, Belsize Village, London, N.W.3, be struck 
of the Roll of Solicitors of the Supreme Court, and that he do 
pay to the applicant his costs of and incidental to the application 
and inquiry. 


On the 16th December, 1955, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that HENRY LAWRENCE GoRDON DaAvIEs, of 
No. 144 Holton Road, Barry, Glamorgan, be suspended from 
practice as a solicitor for a period of one year from the 
1st January, 1956, and that he do pay to the applicant his costs 
of and incidental to the application and inquiry. 


The Board of Trade have informed the Monopolies and 
Restrictive Practices Commission that the title of the requirement 
under s. 15 of the Monopolies and Restrictive Practices (Inquiry 
and Control) Act, 1948, which was announced on 2nd November, 
1955, is to be changed from ‘‘Common Prices and Collusive 
Tendering ’’ to ‘‘Common Prices and Agreed Tendering ’’ to 
avoid any possible misconception that might arise from the 
meaning sometimes attached to the word “ collusive.’’ The 
change now announced is solely in the title. There is no change 
in the terms of reference as originally announced. 


It is announced that applicants for silk who wish their names 
to be considered for the next list of recommendations should 
send their applications to the Lord Chancellor’s Office before 
Wednesday, the 8th February, 1956. Those who have already 
made applications should renew them before that date. 
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Wills and Bequests 

Captain William Nairn Riley, solicitor, of Brighton, left 
£39,685 (£36,817 net) 

Mr. L. V. C. Homer, solicitor, of Bournemouth, left £45,180 
(£27,667 net). 

Mr. Tom Rowland Kent, retired solicitor, of Reading, left 
£83,635 (£81,293 net). 

Mr. David Phillips Rees, solicitor, of Cardiff, left £14,805 
(£12,465 net). 


Mr. Hampden Smith, solicitor, of Harrogate, left £18,726 
(£18,417 net). 


OBITUARY 


Mr. W. A. BOYES 


Mr. William Archibald Boyes, solicitor, of Barnet, died on 
6th January, aged 80. He was admitted in 1898. 


Mr. W. R. BRIGGS 


Mr. Waldo Raven Briggs, O.B.E., stipendiary magistrate at 
Huddersfield, died on 7th January, aged 72. He was awarded 
the O.B.E. in 1919 and was for some years the Post Office 
prosecuting counsel on the South Eastern Circuit. 


Mr. A. E. CARR 
Mr. Albert Edward Carr, Alderman and past Mayor of 
Wandsworth, and sole partner of John Kennedy & Co., Parlia- 
mentary Agents, died on 28th December, aged 74. 


Mr. A. R. CUSHING 


Mr. Arthur Robert Cushing, solicitor, of Worthing, died on 
4th January, aged 72. He was admitted in 1905. 


Mr. J. HUNT 


Mr. Joseph Hunt, retired solicitor, of Northallerton, died on 
9th January, aged 75. He was clerk to the Northallerton 
magistrates for twenty-three years. He was admitted in 1904. 


Mr. F. S. INGLE 


Mr. Frank Seaton Ingle, solicitor, of Bath, died on 21st December 
at Madeira, aged 83. A practising solicitor for the past sixty-one 
years, Mr. Ingle was admitted in 1894. 


Mr. G. MALLAM 


Mr. George Mallam, retired solicitor, of Parkstone, Dorset, 
has died, aged 94. He was admitted in 1883. 


Mr. H. M. MYERS 


Mr. Harry Moss Myers, retired solicitor, of Bruton Street, 
London, W.1, and Wormwood Street, London, E.C.2, died on 
Sth January, aged 70. He was admitted in 1907. 


Mr. A. PITTS 


Mr. Alfred Pitts, managing clerk to Messrs. James Greenwood 
and Co., solicitors, of Bradford, died on 12th January, aged 69. 


Mr. H. W. SKINNER, C.B.E. 


Mr. Horace Wilfred Skinner, clerk to Derbyshire County 
Council and clerk of the peace of Derbyshire for twenty years, 
has died, aged 71. 


Mr. T. SMAILES 


Mr. Thomas Smailes, solicitor, and a former Mayor of Hudders- 
field, died on 28th December, aged 68. He retired a year ago 
from the position of Clerk to the West Riding Magistrates in the 
Upper Agbrigg Division, a post he had held for eighteen years. 
He was elected to Huddersfield Town Council in 1923, became 
an alderman in 1939 and was Mayor in 1946-47. He was 
admitted in 1910. A memorial service was held on 31st December. 
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Mr. H. S. P. SYMONDS 
P. Symonds, solicitor, of Salisbury, died on 
He was admitted in 1913. 
Mr. F. THAIRLWALL 


Mr. Frederick Thairlwall, retired solicitor, of Brixham, died 
on 26th December. 


Mr; a1. S. 
4th January. 


Mr. C. G. TREVANION 
Mr. Charles Graham Trevanion, retired solicitor, of Parkstone, 
Dorset, died on 9th January, aged 84. He was admitted in 
1892. 
Mr. A. J. VAUX 
Mr. Alfred Julian Vaux, retired solicitor, of Croydon, died on 
11th January, aged 81. 


Mr. T. A. WOODSEND 


retired solicitor, of West 
He was admitted 


Mr. Thomas Alfred Woodsend, 
Bridgford, Nottingham, has died, aged 72. 


in 1907. 
SOCIETIES 


The 70th annual meeting of the DERBY Law SOCIETY was 
held at the County Court, St. Peter’s Church Yard, Derby. 
The following officers were elected: President, Mr. A. J. 
Robotham ; Vice-President, Mr. H. W. Timms; Hon. Treasurer, 
Mr. A. V. Nutt; and the Hon. Secretary, Mr. A. J. Moore. § 
Elections to the committee were: Mr. C. S. Bowring, Mr. H. C. 
Copestake, Mr. E. W. Tilley, Mr. R. A. Waldron, Mr. D. A. S, 
Cash, Mr. B. Johnson, Mr. P. B. Mather, Mr. G. B. Robotham, 
Mr. J. H. Richardson, Mr. J. A. Garnett, Mr. F. W. Barnett, 
Mr. T. Wilson, Mr. D. E. Auden, Mr. A. Haldenby, Mr. F. 0. 
Bates, Mr. D. G. Gilman, Mr. G. H. E. Jones and Mr. R. S. D. 
Cash. 


At the monthly meeting of the board of directors of the 
SOLICITORS BENEVOLENT ASSOCIATION, held at Clifford’s Inn, 
Fleet Street, London, E.C.4, on 4th January, eighteen solicitors 
were admitted as members of the Association, bringing the total 
membership up to 7,998. Fifty-five applications for relief were 
considered and grants and annuities totalling £6,492 1s. were 
made, £305 of which was in respect of ‘‘ special” grants for 
holidays, clothing, etc. 


All solicitors on the Roll for England and Wales are eligible 
to apply for membership, and application forms and general 
information leaflets will gladly be supplied on request to the 
Association’s offices. The minimum annual subscription is 
£1 1s. and a single payment of £10 10s. constitutes life membership 
of the Association. 


The Union Society of London announce the following subject 
for debate in the Common Room, Gray’s Inn, at 8 p.m. on 
25th January, “‘ That this house regrets the influence and 
example of the United States of America’”’ (joint debate with 
London School of Economics Debating Society). 


The United Law Debating Society announce the following 
debates for January, 1956, to be held in Gray’s Inn Common 
Room, at 7.15 p.m.: 23rd January, “‘ That the English legal 
system, based on the common law, fails to meet the needs of 
modern society and should be fully codified’; 30th January, 
‘‘ That this house deplores the steps taken by the Chancellor to 
deal with the economic situation.” 
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